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INTRODUCTION 

: .  This Notice o f  Proposed Rulemaking ("Norice") initiates a comprehensive review of the 
< oillinl\io,l's media ownership rules. ~ I 'he la\v governiiig our media ownership policies and the media 

iiraikct Ira\ undergone substaiitial changes since our ownership rules were adopted. As a result, this 
proieetling wi l l  include a careful analysis of our policy goals and the development and implementation of 

r tg i la lory  framework that best serves to achieve those goals. 

'The Commission has long regulated media ownership as a means of promoting diversity, 
c,mhpetitioii. and localism in the media without regulating the content of broadcast speech. The 
( otirnlission has adopted these regulations pursuant to sections 307, 308, 309(a), and 310(d) of the 
c oii1nrunications Act; which authorize the Commission to grant and renew broadcast station licenses in 
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I 
i l i c  imblic interest. The existing rules were adopted largely on a rule-by-rule basis and evolved 
iii,:rcineniallq over the years. During these eLolutions, courts generally approved our rules as long as they 
L&,.rc r.itiimally related to achieving their statcd purpose and our decisions complied with administrative 
p I )I id II r i  rei1 11 ireinen t s .  

The 'l'elecominuiiications Act of 1996 ("the Act")' fundamentally changed broadcast' 
o\Liicrjhtp law. Section 202jh) of  the 1996 Act directs the Commission to re-examine its broadcast 
iw.ncr\hiI) rules every tMo years and repeal or modify any regulation i t  determines to be no longer in the 
pi;hl:c iiiicrest. Recent coiirt decisions have held that section 202(h) changes the way the Commission 
i r i l i s ~  cvaluate it?. broadcast owiiersliip rules. The courts have stated that section 202(h) carries with it a 
prminlpt ioi i  in favor o f  rcpcaling or modifying the ownership rules. The court decisions interpreting 

t im.~ i?  ?(iZ(h) require a Coinmis ion decision to retain or modify i ts media ownership regulations, i n  i ts  
lhic,niiial i~eview, to be based on a solid tactual record and a consistent analytical framework. 

J l'hc rcptilatork wucturc b a t  wited to promote the public interest is not static. Thus, the 
( ~ ~ ~ n ~ \ b , o i i . s  media ownership rules must he reassessed on an ongoing basis to ensure that they arc 
-. c I Iu ided  in the iurrenl realities o f t h e  media inarketplace. I t  is only through th is  reevaluation that the 
C. t i i i i i i s \ io i i  can be assured that i t \  media ounership rules actually advance, rather than undermine, our 
ptlili! ,<oaIs. In this regard. we recognirc that the marketplace has changed dramatically over the last few 
de>:a<le>. N i t l i  both greater cwipeti t ion and dibersity, and increasing consolidation. 

In conductins t h i s  reassessment of our broadcast ownership regulatory framework, we 
must  i learl) definc our objectives as we strive lo promote the public interest. The Commission's 
o\ i  iicrsliip policies traditionally have focused on advancing three broadly defincd goals: ( I )  diversity. 
i? L )iripciition. and (3) localism 1 his proceeding w i l l  review these policy objectives in light of the 
c111  rei^ media marketplace and determine whether Commission intervention i s  necessary to achieve these 
c)h!ectives In  addition. we \sill consider whether there are additional ob.jectives that the Commission 
shouid strivc to achieve through our media ownership rules. One such goal may be increased innovation 
,>I Iiizdia plaLfornii. and hen iccs. Iii defining thcsc objectives, this proceeding w i l l  consider whether the 
Coin i i i is ion should prioritize rhcse policy objectives and, if so, how. By  determining the relative weight 
( , t  oach ohjective, the Commission w i l l  be well positioned to  address those instances in which there is 
t e n w r n  between our policy goals. 

6 This Wolice initiates review o f  four ownership rules: the national television multiple 
o\\ntrsli ip rule;' the local tele\ ision multiple ownership rule;' the radio-television cross-ownership rule? 

' J . I C ( '  Ss 3n7, 308. 30Y(a), 3 IO(d) 
~ . ~~ ~~~ ~~ 

~i,Ile~otnniunicatlons Act o f  1996, Pub L~ No. 104-103, I I O  Stat. 56(1996). 

.hrwdca,ter.\' we reter ro UHF and ViiF television and AM and FM radio licensees, and not to cable 
~ p \  wars. Oireci Broadcast Satcllitc ("DBS") operators. or satellite Digital Audio Radio Service operators. 

' il ' 1 k H 9 7: . i i i j ( e )  The national TV ownervhip rule prohibiis any entity from controlling television stations 
illc cr,niiliticd audieiice reach ol uhicli exceeds ;3?,) of the television households in the United States. 

' 4 i' I The local '1.V ownership rule allows the combination o f  two television smions in the 
m ! c  i)cbiynatt-d Markct Area I"DMA,'' as determined by Nielsen Media Research or any successor entity), 
pr 'Gucii .  ( ! i rhe Grade B contour\ ofthc stations do not overlap; or (2) (a) at l e a s  one o f  the stations is not among 
~ h t .  iiriir hi$iest-ranked station5 in the market. and (b) at  least eight independently owned and operating full power 
iotiim:riial and noncommercial television stations would remain in that market after rhe combination. For this rule, 
.I ' 5 0 1 i  i iiicludes only broadcast iclevision starions in the market. 

" 4.. < 1. R j 7;.;5i5(c). The radioXV cross-ownership rule generally allows common ownership o f  one or two 
I h  \i.iii\m:. and up to s i x  radio station, in any market where at least twenty independenl "voices" would remain 
i'o~:-c.liliblliatlon. two TV slaunn5 and up IO (our radio stations in a market where at least ten independent "voices" 

(continued ....) 
3 

9 73 :555(b) 
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.iiid tlie dual network rule ' The lirst two rules have been reviewed and remanded to the Cornmission by 
tile L . 5 .  Cotin of Appeals for the District of Columbia Circuit. W e  address the issues on remand in this 
proiceding ' 

?. The Conimissioii prcviousl) has initiated proceedings on the local radio ownership rule" 
m c !  tlir Viewspaperibroadcast cross-ownership rule. The local radio ownership rule sets forth the number 
$ I ' i i ldio stations that a n  entitv may own  in a single radio market." The local radio ownership proceeding 
r\i i i i i ines the effects o f  market consolidation, the proper definition of a radio market, and possible 
I lianpe> t v  our local radio ownership rules and policies to reflect the current radio marketplace. The 
i,r\i\pdperibroadcast cross-ownership rule, which prohibits the common ownership o f  a daily newspaper 
.~ i i t l  ;I hroadcasl station in thc same market," i s  currently under review in the newspaper/broadcast cross- 
, .wiership proceeding. Comments tiled in those proceedings wi l l  be incorporated in this proceeding. We 
-i.ri ,idditionaI commcnt on those rules to thr extent necessary to address issues raised for the first time in 
ilii\ . ! o r w  

I O  

1: 

8.  Our local ownership rules. which include the newspaper/broadcast cross-ownership 

, .continued from previous pay)  
i.ould remain post-combination. and one T V  and one radio station notwithstanding the number of independent 

w i t ~ s "  in the markcr. If permitted under tlie local radio ownership rules. where an entity may own two 
..,iiimercial T V  stations and six commercial radio stations. it may own one commercial T V  station and seven 
cnmmcicial radio stations. For this rule. a '.voice" includes independently owned and operating same-market, 
commercial and noncommercial broadcast TV, radio stations, independently owned daily newspapers of a cenain 
c\rcuIation. and cable systems providing generally available service to television households in a DMA,  provided 
ilia[ a l l  cable systems within thc DMA are counted as a single voice. 

4- C F K. 4 7;.6iS(g). The dual iictwork rule pcrmits a television broadcast station to affiliate with a network that 
maintain> more than one broadcast network. unless the dual or multiple networks are created by a combination 
ktwcen ABC. CBS. Fox. or NRC. 
~ F *)I  7;,levisron Srurrons. Ini L FC'C. 280 T . j d  1027 ("Fox Television"), reheoring granred, 293 F.3d 537 (D.C. 
( ' i r  2001) 1 "Fox Te1ev;sion R e - H e u r q  "), addrcssed the national T V  ownership rule. Sinclair Broadcosi Group, 
1 , ~  t F ~ ( ' ( ' ,  284 F.3d 1-18 (D.C. C i r ~  2002) ("Sincluir"). rehearing dcnied Aug. 13, 2002. addressed the local TV 
!.wrwrship rule 

hit/e,j m d  Policies Concerning Mulriple Ownrrship o/ Radio Broodcasr Sruliuns in Locul Markers. MM Docket 
No (11-j 17, Dejinirron of Rudio illorkeo, I 6  FCC Kcd 19861 (2001) ("Local Radio Ownership NPRM") .  
t oininenrs and replies in th i i  proceeding werc due. respectively, on March 27. 2002 and May 8, 2002. 
I /  

( 'I,,J,~ Ownership (!f Broudcmr Sarrons und ,Newspuper~, MM Docket No. 01-235, Newspaper/Rodio Cross- 
iht, icr.~h,p Ilciiver Policj'. MM Docket No. 96-197. Order and Notice of Proposed Rule Making, 16 FCC Rcd 17283 
i / t l h l  I I i 'h'eMrpirperiBroud'u.ri Cro.rs-Owner.vhip V P R M " ) .  Comments and replies in this proceeding were due, 
i -a l~~ t ibe lq ,  on December 3. 2001 and February 15, 2002. 

" A ?  i:.t R $ 73.3555(a). The rule was amended to comply with Section 202(b) ofthe 1996 Act. 
, I  

4 7  f L k . R  9 73.35j j td) .  

\kc do not contemplate a change in the broadcast attribution rules, except to the extent that the single majority 
.hareholder exemption i s  under consideration in the cable proceeding. Implemenrorion ojSecrion I I ofthe Cahle 
i e k ~ ~ ~ i s i ~ ~ ~  ('onsumer Proree/ion and Comperirioii 4cl  o j  1992, lmplemen/arion of Cable Acr Rejbrm Provisions of 
i i l e  l r / t~~~~mmunicorruns Acr u/ l9Y6.  CS Docket No. 98-82, Funher Notice of Proposed Rulemaking, 16 FCC Rcd 
17. i 1 2  (2001). We note in this regard that thc attribution rules do not themselves prohibit or restrict ownership of 
m e r e s t s  in any entity. but rather determine what interests are cognizable under those ownership mules. Funhemore, 
i l l ?  l o c u >  ofthe biennial revieb process I S  whether the ownership rules "are necessary in the public interest as the 
w s b h  ofcompetilion." The media attribution limits are set at the level the Commission believes conveys influence 
O V G  the a f fa i rs  of the company in which the interest i s  held. This level i s  not related to any changes in competitive 
t t rcch. aiid hence the limits are not reviewed on a biennial basis. 

4 
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i i i l c  ' l l ic local I V  ownership rule." the radioiTV cross-ownership rule," and local radio ownership 
r r  I C  : !YC intcrrelatrd. Each is  intended to foster competition and diversity in the local media 
i i:metpLice .A\ a result. i t  i s  appropriate for the Commission to consider these rules collectively. as any 
~ l m i i z e  o w  rule may atfecl the need for other rules to be retained, modified, or eliminated. In  addition, 
I ) ,  i.\ :llu,itiiig our local ownership rules collectively. we facilitate consistent analysis of policy questions 
ti la1 iirc i~ in in ion to multiple rules tor  eiample. al l  o f  our local rules are predicated to some extent on 
w m p t i w  about the types of media that Americans rely on for news and current affairs. We are better 
a h l i  1 6 ,  arialy/e and apply o w  findings in arcas such as these by considering the rules collectively rather 
tl:w x,p:irateI>. Assessing rhcse rules collectively also avoids the problem in sequential decision making 
\ \  !iertY,! early decisioiis can inadvenently predetermine -~ or preclude certain approaches in -- later 
t i c  c I .I c $11, 

I I  I . E C , L  FRAMEWORK FOK BIENNIAL OWNERSHIP REVIEW 

Q l  Section 107-(h) o f the  19% Act provides: 

I h e  C'ommisiion \hall review i ts  rules adopted pursuant to this section and a l l  of 
i ts  onnncrship rules biennially as part o f  i t s  regulatory reform rcview under section 
I I 01 the Communication> Act ot 1934 and shall determine whether any of such 
ru les  are necessary in the pi ibl i i  interest as the result o f  competition. The 
Coinrnissioii shall repeal or modit\ any regulation i t  determines Io be no longer in 
the public interest." 

i m!. The I996 .4cr repealed the prohibition on common ownership of cable and telephone 
5) ,tlnis.' overrode the I'ew rcmaining regulatory limits upon cableherwork cross-ownership,- 
el.ni:n.itcJ the national and relaxed the local restrictions upon radio ownership; eased the "dual 
inc iuork '  rule for television," and directcd the Commission to  eliminate the cap upon the number of 
tc:s\  i s l o l l  slations any one entity ma! and to increase to 35 from 25 the maximum percentage of 
,\IIW~I.X; houscholds a single 1'V broadcaster may reach.'' These enactment,, together with section 

7 0  

11 

.~ - ~ . ~ .~ ~~ 

" 17 i I. % 7 i  j j S ( d )  

" 4: ( F I (  \\ 7 ; ~ i i j j ( b l  

.' I T  < '  I- k \\ 7 ;  ; i j 5 ( c ) .  

37 I' F I; 7 :  ;555(a) 

# I f ,  RLr .  202(h). Section I I ofthe ('omnlunications Act of 1954. as amended ("the 1934 Act"), provides for , r  

rh\ b;~:nnidl rcvieu of re:ulauon\ that apply LO the operations or activities of any provider of telecommunicalions 
.,?~~'i<e\ Purwant to section I I ,  the Commibsion "shall determine whether any such regulation i s  no longer 
n c t e \ ~ a : )  !n the puhlic inleresL as a result o f  meaningful economic competition." Section I I further requires that the 
( l . ; m ~ n i * s ~ i t n  "shall repeal ur inodify any irgularion i t  determines IO he no longer necessary in the public interest." 
4'1 \ C '  ; 161 

I lii ' Y O h  Act repealed lormer 5 hl i (h) .  uh ich prohibited a common carrier from providing video programming 
dli':c!!\, tt: subscribers in i ts trlcphone srvice area. .See 1996 Act, j 302(b)(l). Section 652 ofthe Act (47 U.S.C. 5 
5-  ' )  iolv .ontains the prohibillon or  buyout, v i \ -a -v is  cable systems and local exchange carriers. 

j ', 

" ' V ~ O  \ <<  ?1(13(t)(I). 

+A I L :  C l 0 2 ( C l  

' " l ' r f i  211 ??02(a). ( b ) ~  

' ' ,P !6  \,'I $1(12(c)( I ) (A )  

' \ L I  $20?(C!(l)(H)~ 

5 
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~ 0 2 ( 1 1 1 .  -'set in motion ii process to deregulate the structure of the broadcast and cable television 
i:idt wrws'. as both Competition and diversity among media voices increase." 

! I This is  our third hieiinial re\ iew. As a result of the 1998 biennial review proceeding, the 
t:r5! le\ iew. the Commission relaxcd the dual network rule;' eliminated the experimental broadcast 
5ra t iu i i  iniiltiplc ownership rulc.'' and initiated a proceeding with respect to the newspaperhoadcast 
kro,,z-unncrship rule.- The Commission decided to retain the local radio ownership rule:" the national 
I L cwiierbhip rule (including the UI IF discount),'" and the cable/broadcast cross-ownership Prior 

i ,  I awipleri i ig the 1998 biennial review. the Commission had substantially relaxed the local 'TV 
L aiiersli ip and radio/TV cross-ownership rules in the separate local television ownership proceeding." In  
!:le '000 hicnnial review proceediny. a Commission-wide comprehensive proceeding, the Commission 

7 8  

i i d o i s d  the results o f thc  1998 biennial revieu' o f  i ts broadcast ownership rules." 

Court Decisions Kevieoylnx 1998 Biennial Review. The Commission's decisions in the 
, YY.! ~ i ~ ~ n i i i u l  Reporr relating to the cable/broadcast cross-ownership rule and the national T V  ownership 
n l c  w r i c  challenged in  the l inited States Coun o f  Appeals for the District of Columbia C i r ~ u i t . ' ~  In Fox 
: i.l.,i i . \ r ( t n .  the court vacated the cableibroadcast cross-ownership rule, and remanded the decision to 
:tiit11 the national TV ownership rule. holding that the Commission's decision to retain these rules was 
.irb:trar? and capricious and contrary to section 202(h) of the 1996 Act.'' The court stated that the 
c oniinirsion had "no valid reason to think the [national TV ownership rule] is necessary to safeguard 
LLm~pet i~ io~ i " '6  or "to advance diversitfi7 and had given no reason to depart from the conclusion the 
I oiriini\zion had reached in 1984 that the rule was no longer necessary.'* The court observed that the 
1. oiiinii\zic>n had provided no analysis o l ' thc state o f  competition in the television industry to justify i ts 
t l e c i s i w i  t o  retain the national TV ownership rule. In addition, the court faulted the Commission's 
J e c i s i o i i  to retain the national ' fV ownership rulc while i t  observed the effects o f  changes in the local TV 

i ?  

. 

hrl! 7;'lrvi.riun. 280 F.3d at 103; 
~' 

' I I : I ('00 I j 1 37 ("Dual Ncrwirk Order"). 
;,,i~.n!lme,n 01 S K I I I J ~  73,6jH(G) <f ihe ('oni,nission 17 Ru1e.c ~ The Dual Network Rule. 16 FCC Rcd I I I 14. 

t i , ~ , r i , i , t i r ~ r i i  o/ Expcrimcnrol Broodi~a.~r Owner.rhip Rewicrions, 16 FCC Rcd 7457 (2001 ). 

' i W H  / l ,mniai K c g u l ~ r u ~ ~  RLWICM, ~ Rrvie~w o/ rhe Commission's Broudcusr Ownership Rules und Orher Rules 
: d ( , p i ~ w  rursuunr io Secrron 202 i f rhr Telccominunrcuriom Acr o/ 1996, 15 FCC Rcd 11058. I 1099-109 (2000) 71 
'0- ')5 i' : V Y 8  Bienniul Repor,"). ,~lccM:rpuper/Broiidcovr Cross-Ownershrp NPRM, rupru note IO .  

4 ,I I ' I R 5 7;~;555(a): I Y Y 8  Biennial Repor!. I 5  FCC Rcd at 11086-87,I 50. 

17 I. I, R 5 7; .3555(e);  1998 Biennial R ~ I I ~ J ~ I .  15 TCC Rcd at 11072, 11078,1ll 25,  35 

" 47 t. F.R 5 76.501(a). 1998 Biennrul Reporr, I 5  FCC Rcd at I 1114, 1 102. A s  discussed below, the 
.able'brt~dcast cross-ownership rule has been vacated by the Court of Appeals in Fox Television. The Commission 
wil l  irnplemrnt the coun's order in a separate order. 

.Vc,c' R C , V I ~ I ) I ,  O/ /he C'ommi,ssion ,s Re~u1uri~~n.c (;orernin8 Television BroudcusrinR, Television Sarellire Slurions 
/,'a iiw . ./ P i d r q  und Rii1e.c. I 4  FCC Rcd I2905 ( 1  999) ("Loco1 TI/ Ownershrp Reporr and Order "), clarrjied rn 
\leriioraiidum Opinion and Second Order on Reconsideration, 16 FCC Rcd 1067 (2001) ("Local  TV Ownership 
,Pet ,,,~.viderufrun Order "), on iippeul. Sincluir. siipru note 8. 

&KW~,JI Rt,,qulu/uty R c ~ I e w  NO/l. 16 F.CC Rcd 1207 (2001) 

F n 7; irvi.\ion supru note 8 

f > I  7;,lei.i.cron 180 F.;d ar 1048. 1053 

/ J  .it 104' 

I !  I d l  : 1147 

1.. , ~ t  : [14'k l j .  

6 
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~ ~ ~ t ~ t ~ s l i t p  rule. The court concluded that t h i s  "wait-and-see" approach could not be squared with section 
.?!l?(lt). which "carries u i t h  i t  a presuinption in tabor o f  repeal or modification of-ownership rules."3L) 

!3. In  retaining the national I V  ownership rule, the Commission, in part. reasoned that the 
ary to streiighen tlie bargaiiiiiig power o f  the network affiliates, thereby promoting 

L ~ d i ~ n i  and diversity Although the court in F0.r i"elevi.tion rejected the networks' argument that this 
riisr~l~icalion \bas inconsisten1 with the rcquirernents of section 202(h), the court determined that the 

4. Iiiiimi>sioti's reliance on this juslification was invalid becausc it did not have sufficient record support. 
III l ~ , i t t i c ! t l i i r .  thc coiirt held that the Conimiszion had failed lo just i fy  i t s  departurc from the IY84 Mulliple 
: n h i p  Ordcr, where the Cominiwioii said i t  "had no evidence indicating that stations which are not 
;*wil>-".bncd bctter respond to community needs. or expend proportionately more o f  their revenues on 
h ~ i l  myainming." ' "  Nonetheless. the COUII held that the Commission could conceivably distinguish -- 
'I. i,icnrrect or inapplicable hccausc i!Ichanged circumstances ~ i t s  views in the I984 Multip/e Owner,rhip 
i ' d , ~  I hc c w r t  also norcd that the C:ommission did advert to possihle competitive problems in the 
11 i r i i ~ i i a l  market< for advertising and program production, and that the intervenors, including the National 
\s>ixii i t ion o f  Broadcasters and National Alfi l iated Stations Alliance, made a plausible argument that the 

I , . r t i ~ u ~ a l  lrlevision ownership rule fiirtliera competition in the national television advertising market." 

A Based on these tindings. the court remanded for further consideration the issue o f  
~ . ~ . l i v t h t r  Io repeal or modify the national I 'V ownership rule, holding that "the probability that the 

oi:irt ita~ioii w i l l  be able to justify retaining the Rule i s  sufficiently high that vacatur o f  the Rule i s  not 
,t,Jp:.opriate '." The coiirt also held that the Commission's decision to retain the national T V  ownership 
1 1 1 1 ~  did iiot violate t l ie First Amendment. reaffirming that the review of broadcast regulations under First 
1 iliciidinent jurisprudence i s  more deferential than review o f  cable or print media  regulation^.^^ The 

P I W I  a l w  rejected the iierworka' claiin that section 202(h) does not allow the Cornmission to regulate 
Iwi: id~.a>~ $rwnership iii thc interest 01' diversity alone. The court held that in the context o f  broadcast 
v:;itlation, the public intcrest has historically embraced both diversity and localism, that protecting 
i l :vcr>i t \  is a permissible policy lo r  the agency to seek to advance. and that nothing in section 202(h) 
i i r d i i a ~ e j  that Congress had departed from that approa~h. '~  The court then held that whatever the virtues 
IXI! he o f  a free market in television stations, "Congress may, in the regulation of broadcasting, 
c.~n.;ritutionally pursue mlues other tliaii efficiency -- including in particular diversity in programming, 
Ii3r . v l i i i l i  diversity o f  ownership i s  perhaps ai1 aspirational but surely not an irrational proxy."" 

,i The court also. iii f -ox Te/wi.tion. vacated the cableibroadcast cross-ownership rule, 
finding ihal the Commission had failed LO ,justify its retention of the rule as necessary to safeguard 
~ ~ i n i p e t i ~ i o n .  In the 19Y8 Bicnniul Kcpporr. the Commission attempted to justify the retention o f  the rule 
t ~ t  . i rg ing that a cable operator that also iiwns a broadcast station has the incentive to discriminate 
i i<a i i i \ t  $sther broadcasters by: ( I )  oftering joint advertising sales and promotions, and (2) not carrying, or 
~ ~ r r v i i i g  on undrsirablc channels. hroadcasl signals of competing stations. The court found that the 



Federal Communications Commission FCC 02-249 

oiiiiiiission had not showii a substantial enough probability o f  discrimination to deem reasonable a broad 
cro.s-cwnership rule. especiall? in light of: ( I )  existing conduct rules, such as must-carry, ensuring access 
to kahlc \\stems, and (2) competition from IIBS providers, which would make discrimination against 
conipt.ting broadcaster, unprolitable. t.urther. the court found that the Commission had failed to justify 
i ~ s  departure from a 1992 Report and Order. 111 which it had concluded that the rule was not necessary to  
prcvenr carriage discrimination. ‘I‘he court also found that the Commission had failed to justify the rule 
h a w !  o n  i l s  diversity coiicertis. Based on i ts assessment that there was little chance that the Commission 
woiild he able to.itistify retaining the cable/broadcast-cross-ownership rule, and that the disruption caused 
h) m.:artir wi>uld he insubstantial. the court vacated the rule.47 

A(, 

1 tl K’ith respect to  the standard o f  review generally under section 202(h), the court noted: in 
ilic ctmtexi of discussing the cablejbroadcast cross-ownership rule, that the Cornmission had applied too 
ia\ a ,tandard and that “[tJhe statute i s  clear that a regulation should be retained only insofar as it is 

c\>ary iii. not merely consonant with. the public interest.’** The Commission petitioned for rehearing 
11s I O  i l i i s  ISSUC. arguing that the court‘s interpretation o f  the statutory language would impose a higher 
,t;itidard iii deciding whether to retain a rule than that which applied to the adoption of the rule in the f i r s t  
pli4ie 01. rehearing, the court deleted the paragraph in its earlier opinion holding the Commission to a 
tii;,htr ~‘ i~cccs i aq”  standard in biennial review proceedings, f inding that the cablelbroadcast cross- 
,.wnt.rship rtilc could not pass muster even under the more relaxed “consonance” standard and that 
deler!iiining the applicability o f  a stricter standard of review therefore was not necessary~ The court 
d o  ided leave “unresolved precisely what section 202(h) means when i t  instructs the Commission first 
io  Jefermime whether a rule I S  .necessary in the public interest’ but then t o  ‘repeal or modify’ the rule if i t  
is m i p l y  no loiiper in the public interest.”““ 

I ? .  In  Sincluir 8rorrdu.v Group. fnc. v. FC(.,50 the court reviewed the Commission‘s 
dc<i>ioil ielasing the local TV ownership rule.” That rule allows the combination of two television 
s t x i o m  in the same market iT- ( I )  the Grade B coiltours o f  the stations do not overlap. or (2) (a) one o f  
thc <tations i s  not among the four highest-ranked stations in the market, and ( b )  at least eight 
iiidependently owned and operating full power commercial and non-commercial television stations, or 
“\oice,.” & o d d  remain i n  that market afier the combination.” Under the rule, voices are defined to 
include only broadcast television statinns in the market.53 In  Sinclair, the court held that the Commission 
-‘adeqilatt-ly explained how the [local TV ownership rule] furthers diversity at the local level and i s  
nLce\sar\ in the .public interest. under 5. 20?(h) o f the 1996 Act.’.’4 The court also upheld the local TV 

,-lmeniloienr OJ Parr 76. Siihpur~ J.  Seoion 7 6 . j 0 1  (( [he Cnmmiss/an i Rules and Replorions Io Elirnrnale Ihe 
P,-ohih, i im on G,mman Onner.vhrp o/ (‘ablc Teltwision ,yvs/ems and Narionol Television Nenuorks. 7 FCC Rcd 
615(~119Y2) 

-~ .~ ~~. ~ 

Fr>i  Tclevisim, 280 F . 3  at 1053 

lo ill  to50 
’ I~ ,i 7i.ii.1.is1on Ke~-H~.arIn~q. 393 F 3d ai 510. Thc court also rejected the petitions for rehearing of intervenors 
hitional sffiliated Stations Alliance and National Association o f  Broadcasters, which argued that the court erred in 

rrrnanding the cablehroadcasr cross-ownership rule. Id. a l  540-41 

- ’  G ,’ iywa note 8~ 

I. 

I< 

,. ,\lltng . . t o  dekr to rhe decision of Congress m set the national TV ownership rule at 35% and in vacating rather than 

.,  

1 1 ,  . S i n [ , h r .  the court reviewed challenges to the local TV ownership rule as well as to grandfathering provisions 

1 ~ ( . k  R. 3 7 .Xj iS (b ) (2 ) ( i )  

1‘1 z 7 3  1555(b)(2)(ii) 

X ; i i L / ~ ~ j ’ . .  18-1 F 3d at 160 

I L  laird I(, l nca l  niarkering agreements 

8 
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.~ 
~ + o c . r s h i p  rule agaiiiht a Firs1 Amendment challenge, applying the “rational-basis” standard o f  review.” 
j 111. iniirt held that there was a rational relationship between the Locul TV Ownership Report and Order 

.IIIO I’UI diversit!, and competition goals. l’lie court noted that choosing the number eight and defining 
<, o i ~ \  are qiiintessentially matters ot line drawing invoking the Commission’s expertise in projecting 
i . Ia iLeI  iresul~s.” and did 1101 dccide the issue of whether eight is the appropriate numerical limit. The 
.:itin iiibalidated, hoblever. the Cominision‘s definition o f  voices under the rule because it did not 
.~ l cq i i a t c I~ )  explain i ts decision to include otily broadcast television stations as voices. The court pointed 

111 i l ia1 the detinition was inconsistent with the definition o f  voices for the radio/TV cross-ownership 
~ 1 1 t  n h i d i  also consider5 ma,jor newspapers and cable telrvision to be voices. The coun observed that 
“ i J i i i  reinand. the Commission conceivably inay determine to adjust not only the definition of ’voices’ 

P i i t  :iI\o thc numerical limit.”’- 

i ,  

j 8 We heel, comment mi the statutory language of section 202(h) o f  the 1996 Act and the 
~ wrt -r mtcrpretations of that language in k‘m Television and Siidair .  We specifically invite comment on 
( I I C  ,l.rndard we should appl? iii determining whether to modify. repeal, or retain our rules under section 
.li)2(1iJ r . l l h e  1996 Act. For example. does the phrase, “necessary in the public interest,” mean we must 
$ \ ; p a  a rule unless n c  find i t  to be indispensable? Or does the phrase mean that we can retain a rule if 
;re u i i t i ld  be justified under the current circumstances in adopting i t  in the f i r s t  instance because the 
~ : o i r < l  ,:hnwh that it serves the public interest? Or  is  the standard somewhere i n  between? The 
I I > i ~ ~ n i i i ~ i o ~ i  argued in ils rehearing petitio11 in Fox Television that “necessary in the public interest,” 
j~ hrn vit.wed in the context o f the  rest  o f the 1934 and 1996 Acts. means “in the public interest,” or useful 
!,r ;Ippropriate.’* The very next scntence ol ’ the statute uses the term “no longer in the public interest.” 
iliu-. ;ippcaring tu  equate a rule‘s being ‘-necessary in the public interest’’ with i t s  being “in the public 
,i,terc;t argued that other provisions of the Communications Act contain similar 
L , r i ~ ~ i : ~ g t  iising the terms. “necessary. “required,” and “necessity,” but those provisions have been 
,ir iwut.d to require the CominissIon to demonstrate that the rules we adopt advance legitimate regulatory 

~ ) ~ J L X I \ C S .  nor that they are necessary i n  the wnse o f  being indispensable. Others might argue, however, 
i h i  -.:icLrssary in the public interest’. connotes that a rule must be essential or indispensable in order for 
11, I , )  retiiiii i t  ~ What light do rhe statutory context and other case law cast on the meaning o f  the term‘! 
V.’c invile comment on any other factors we should consider with respect to the meaning o f the  statutory 
t<-rpi ‘mccessary in the public interest‘. as i t  bears on our review o f  the ownership rules at issue iii this 

, 
I’he (‘ommission 

>. 

i o  

l p r ? w d  ing. 

. v  In both Fo.r 7dcwion and Sincluir. the coun, noting that “Section 202(h) carries with it a 
1ive.uinpiion in favor of repealing or modifying the ownership rules,*’” faulted the Commission‘s 
j, i , l t i iatinii of i t s  rules as lacking supporting factual evidence. Accordingly. with respect to the rules 
u;ldcr consideration, we strongly encourage commenters to provide empirical evidence to buttress their 
ii.scrlinns. Our Media Ownership Working Group is engaged in a number of studies that are intended to 

’ ’  I.. ;/I 191-69 (‘the only question is whether the L o w /  TV On,nersliip Report und Order i s  rationally connected to 
II g , ~ d ! ,  bslensuring a diversir) o tvo i ces  and adequare competition in trlevision broadcasting”). 

61 

~ ~~ ~~ ~~~ -~ .- 

. b -  < I K. $ ?<.~;555(c)(iii, I \ )  

G ~ U J !  283 F ;d at  162 

i: imi i i i \wi i i  t’e~~tion tiir Rehearing or Kehearin; En Banc at 4-13, filed Apr. 19, 2002, in Fox Television, supra .. 

R?’lL‘ R 

~ : i s i t  k k w w n .  280 F . 3  ai 1048 

J Y J U ~ I .  180 F 3d at 1048: Sinciuir. 2x4 I ’  3d at 159 

JSWn. 780 t . ;d at 1031-44. Sini.lait, 284 F.3d at 163 (pointing to  an ‘‘evidentiary gap” in the 
( L m ~ i i ~ s w n ’ s  rearming). 

9 
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itatnrni tlie 2002 biennial review ~Thesc studies. which w i l l  he released separately for comment, concern 
t l c  t d l w i i i g  subjects: ( I  ) inter-media substitutability among local media outlets from the perspective o f  
l i u l  adiertisers: (2) the effect o f  broadcast media concentration on the level o f  non-advertising content 
p - o r l i i ~ t ~ l  and consumed: ( 3 )  the status o f  broadcast television in the multichannel marketplace; (4) a 
c.imp;iri>on ot local news quantit) and quality on nehvork-owned stations and network affiliates; (5) past 
ct in';umer substitution patterns acrnss various media; (6) the effect o f  common ownership o f  same-market 
11.w spapers and television stations on news coverage; (7) a survey of American consumers regarding 
t.liitlct.; used for news and current affairs: ( 8 )  an examination o f  program diversity on prime time network 
1c.lci i G i o i i  hetween 1966 and 2002: (9) a survey ofchanges in t l ie availability o f  media outlets over time in 
hi J e ~ l  cities: and ( I O )  the effect of local radio market concentration on program diversity and 
.i.I~:r1i\iii&1 prices. Given the importance o f  this data to the proceeding, and in order to streamline the 

le\+ proccss. comments w i l l  he due 60 days after Commission release o f  the studies; reply comments 
'.\ ill be due 00 days after release o f the  studies. We intend to  use the evidence collected in the studies, as 

ell ; is  (lie comments. to guide and support oiir decisions in this proceeding. 

IO  The First Amendment. Any media ownership rules we ultimately adopt in this proceeding 
I I I U S I  be consistent not only with the legal standard o f  section 202(h), hut also with the First Amendment 
I ,~IIIS ot the affected media companies and of  consumers. The Fox Television and Sincluir cases recently 
,,liplied Ihe rational-basis standard to broadcast ownership rules.b2 The court held in Fox Television that 
i l i e  ( ommission's decision to retain the national T V  ownership rule did not violate the First 
:nicndn,ent."' and i t  held in .Sinc/nir that the local TV ownership rule complies with the First 
,\rnctidnieiit (IJ The coiirt reaffirmed in both cases that the rational-hasis standard o f  First Amendment 
5iriil in) is applicable to hroadcast television rather than the higher intermediate scrutiny applicable to 
i,ible operators or the strict scrutiny applicable 10 print media.6s As the court noted i n  Sincluir, there is no 
iiiiahridseablc First Amendment right t o  hold a broadcast license when a would-be broadcaster does not 
,ati,l\ llie public interest by meeting the Commission criteria for licensing, including ownership 
I ; in I lat io tis.'" 

?I In general. ownership l im i ts  on cable operators have been subject to  the or 
iiitcrmediate scrutiny. test l lnder this standard, government regulation of speech w i l l  be upheld only if: 
I i ) i t  furthers an important or substantial governmental interest; (2) the government interest is  unrelated to 
liir ruppression o f  free expression: and ( 3 )  the incidental restriction on alleged First Amendment 

68 

~ ~ ~ ~~~~~~ 

lri r h i  lW8 Riennrul Rep<,n, the Cornrnis,ion d id  apply the O'Brien or intermediate scrutiny test lo (he 
nruspapcrhroadcast cross-ownership rule, 1 5  FCC Rcd at 1 1  121. 77 116-18 (applying UniledSlnles v. O'Brten, 
141 I i  S i67 ( 1968) ( ' .O'Brien")). Also. in considering the application of the First Amendment to the 
neu spapcribroadcast cross-ownership rule. in the Ncwspnper/Bruudcus~ NPRM, supra note I O ,  which was released 
heS,re rhe b.or Television and Sinclntr cases, we asked about the significance of Time Wnrner Enrerluinmenl Co v.  
i ('. 2Ji) F.;d I116 (D.C. Cii.), ceri. ilenicd, 112 S. Ct. 644 (2001) ("Time Wururner / r ' ) ,  in which intermediate 
~.Lnliiti> ..\as applied Io cable rcpulatiuns. Ncwspuper/Rudio Crms-Owner,yhip NPRM, 16 FCC Rcd at 17296-97, 17 
: I . : :  

I,,.> 7;Izroiun. 180 F.;d ai  1045-47 

' A , W / W I . .  284 E?d at 166-69. 

/,i dr 167-68: Fox TdeLrsion. 280 F . j d  a1 1045-46 

. 3 i n . ~ l w t  784 1~ 3d at 168 (citing /:CY v Suiiunul Cilfrens Commirreefiir Broudcm/fng, 436 U.S.  775. 795-97 

.5wL \ i i l m  note 6 2  

1 , t I J i '  1L'i7mL,r ~~nlerru inmm/ c'o I' L . i 7 r m /  .Trutes. 21 I F.3d I 3 I j. 1316.22 (D.C. Cjr _7000) ("Tj,"e byurner I " ) ,  
L , . K  J e ~ ~ m l ,  121 S .  Ct. I167 (2001 1: Su/d/i /c Brvudcusring & Cornrnun Ass'n v. FCC. 275 F.3d 337, 346, 355 (4Ih 
s ir 1110 I ), ('iw denird I21  S (:I 25x8 (2002).  

~ ! ' 1 7 X i (  'I('C'B")I. 

I O  
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lrrrdotiis is nc greater than IS essential to rlie f-urtherance of that interest.” The Supreme Court has 
tlr.lsrinined that “promoting the widespread dissemination of information from a multiplicity of sources”” 
IS . I  ,:cvernment interest rhat is not only important, but is of the “highest order”” and i s  unrelated to the 
iIi:>prc\si<in of iree speech - 

-, 

> ~. - .. Courts have consiwnl ly  applied the rational-basis test when faced with First Amendment 
Jt;diellge. IO Commission ounership restrictions on broadcast media. This i s  true even when the 
(oi, n ~ ~ ~ r 4 i i p  rcgulation efrectivel! limits what a non-broadcast media firm. such as a newspaper or a cable 
cc:ini)aii) can own. 111 other words. when [he rule prevents a newspaper from owning an in-market 
r;itiic \taImii .  the C O U ~ ~ S  do nor apply the sIricI scrutiny test applicable to newspapers as newspapers. but 
r;iiIikr 11ic rati<inal-hasis test used for evaluating broadcast regulations. We wi l l  explore a variety o f  
optivw l(’r a ne* media ownership frameworh. We seek comment on the standard of review that would 
a p ~ l . ,  I \ )  tlicse options. 

111. THE MODERN MEDIA MARKETPLACE 

7 ;  

2 ;  Section 702(h) requires the Commission to consider whether any o f  its ownership rules 
; I ! : .  . iiixe\sar> in the public inlercst U.Y (1 r r , u / /  V/conipe/ilion.” As noted. the Fox Television court faulted 
tliL, ( Lmni ission tor failing to provide any analysis o f the  state o f  competition in the television industry to 
1ii-,ri:\. i t >  retention o f  the iiational T V  owncrship Therefore, our evaluation o f  the broadcast 
o\\ncr\hip rules must take into account the current status o f  competition in the media marketplace. 
~Tlmwghout this proceeding. we seek comment on how changes and developments in the media 
ii.irLriplace affect our analysis and decision making. For example, in Section I V  we explore the 
dc l inii ioii of the product marhet and s e d  coiiiincnt on whether the proliferation o f  programming outlets 
a i i J  xr\,ii.e, requires the C’ommission to redefine the product market to include media other than 
hi.udcaSting. The data below provides a brief overview oF the number o f  outlets and potential 
c\,rnI!cri[iws in  the video. audio. and neuspaper industries. We seek comment on the significance o f  th is 
d,lia to oiir biennial rcvicu 01‘ the ownership rules as well as any olhcr competitive data that would be 
u A i l  io .)ur analysis. 

T i .  Video. There are currently over 106 mil l ion T V  households in the U S . ”  served by a 
v . i r i t  I\ \ideo outlets. Over-the-air outlet, include: 1,33 I commercial T V  stations (752 U H F ,  579 
\ i I F  I .  38 I non-conimcrcial. educational . l V  stations (254 UHF. 127 V H F ) ;  554 Class A TV stations (45 I 
I I t  . I O -  VHF):’“ and. over 1. IO0 other low-power T V  stations.” Over  sixty percent o f  commercial TV 

/u ni’r !irrmdcocling Sysienr I FC’C’. 520 U S  I XO, 185-86 (1997) (“Turner //“)(citing O‘Brien, 391 U.S. at 377- 
~ ~~ ~~ 

/.’ 

75 ). 

I r i d - n o  !Iroadcurlin,q $vsiern. Inc Y FCY’, 5 I? I : S. 622, 662 (1994) (“Turner P) (quotalion marks omitted)). 

‘d .,I61,3 

. ‘(I i,.ii::ix 0’Urri.n. 391 U.S.. at 37:). Iirncr //. 520 U.S. at 190. On the other hand. the Commission may no1 
D I W C I < , ~ I  u h l e  operators’ speech u i th  “illiinitahlc rsstriclions in the name of diversity.” Time Warner / I ,  240 F.3d at 
I ~ ;( In rim W’drnrr 11. thc I1.C. Circuit lield that the Commission could not rely on its diversity goal alone to 
c:![,p.,r! tlic horizontal and vertical restraints d l  issue in that case because of a specific limitation on the 

~ ” r  starurory aulhorir? for those restraints. Time U’umer 11, 240 F.3d at  1135-1 l X  

,v( ‘CB. 436 U S at 798-802 (rauim-basis test applied to broadcast-newspaper rule); FUX Te/evi.Pion, 
!Ull 1 :J rlI 1045-46 (rational-basis test applied to television-cable cross-ownership ban). 

‘ e . / <  v i 5 i o n  480 F.;d at 104 1-42 c 

7 T‘Lvi.sioii Hou.cehold E,sl,mofc.J. NiclsKn Media Research (Sept. 2002) 

4 tclevisiun liccnse 1 5  available I O  ;I low power television station llcensee meeting the qualifications set 
I;i.ih III I l l c  ( ornmission‘F ru les  in Pan 7;. Suhpan J (“Class A Television Broadcast Stations”). A Class A station 

(continued.. . .) 
1 1  
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.rations are affiliated with one of the top four networks (ABC, CBS, Fox and NBC). Another 19 percent 
,ire atlillated with the ma l le r  national netwwkc: United Paramount (UPN), Warner Brothers (WB). and 
l ’ a x m i i  W u o r l .  The remaining commercial stations are affiliated with other smaller networks or are 
i;idcprn(leiits 

7 x  

15. Cable TV is  available 10 the vast majority of TV households in the U.S.”’ There are 69 
i:iillicm households that subscribe to cable.”’ There are over 230 national cable programming networks 
nntl  inoiw than 50 regional networhs.” Many cable systems offer access channels for public affairs, 
educational and governmental (-‘PEti”) programming and a few offer local cable news, educational and 
~ w b l i c  atfairs programming Direct broadcast satellite (“DBS”) i s  available nationwide and has over I8 
iiiillim wbscribers.” In addition to the national cahle programming networks, DBS offers regional sports 
ileL,.wrkh~ DBS may also retransmit the \ignals of local and network affiliate television stations to 
,ob\iriher\ in tlieir local markets. DBS is also required to  reserve not less than 4 percent of its channel 
,-,tp:i~ i t \  c~vclusively for noncomniercial programming of an educational or informational nature. Other 
\ l i i l t  i -c l !annr l  Video Program Distributors (”MVPDs”) include: satellite master antenna systems 
, \ \ l t \TV) .  with 1.5 mil l ion subscribers: home satellite dishes, which serve about I mil l ion homes; and 
i ; ~ u i r i p v ~ ~ i t  distribution service (MDS). with about 700,000 subs~ribers.~’ 

16. Audio. Over 13.260 radio stations are currently on the air (431 I AM, 6,147 commercial 
I hl and 1.303 educational FM).“ The average radio market has 23 commercial stations. Of the 285 
‘irhitrotr radio markets, almost one-half o f  the markets are served by more than 20 stations and 90% of 

[tie markets are served by more than I O  Ztations.” In addition to broadcast radio, audio music, talk. and 
i i e w s  channels are provided by many cable and DBS operators. Two Digital Audio Radio Service 
I ‘DARS”) systcms with over 140,000 subscribers offer almost 100 audio channels nationwide using 
.,itdlitc transmission. xb Even more audio channels are available through Internet streaming. 

7 7 ~  Newspapers. [n 2001. there were 1,468 daily newspapers in the U.S. The total 
i i rc ulntian for those newspapers was about 56 million.” There were also about 7,700 weekly newspapers 

i .conririued from previous pagc) 
!. suhlec: to the same license term, and renewal slandards as a full-power station, and i s  accorded primary status as 
1,1n: as I I  continues to meet the iequiremenls for a qualifying low-power station. 

-~ 

t(’C Press Release, Rroudiu,v/ Sruriun 7orfli~v u.i oj,/une 311, 2002 (issued Aug. 26, 2002) 

~’ R I A  t inancial Network Inc~ .  MEDIA Access Pro daLa base (Mar. 2002) 

‘innu,,! Awe.r.vmenr ol’ ihe Srarii.~ oJC’ompe/irim in the Murker /or rhe Delivery o j  Video Progranlming, I 7  FCC 
rk{! 12.14. 1254-55 (2002) 7 I :  (“Eixhrh Annual M V f D  Cornperilion Reporr”) (“Based on data from Paul Kagan 
,\ssi lciateb, homes passed as a percenrasc of TV households was estimated IO be 97.1 percent as of June 2001. . . .  

1 Thr Notional Rural Telecommunications Cooperative] suggests that the number of homes passed as a percentage of 
i V hctucchold3 could be as low as 81 percent.”). I330 App. E, Table B-1 (Kagan data showing that as ofJune 2001, 

. . h e  teltkijion \*as subscribed LO hy 649; othomes that had at least one television). 

’ L / , y h / >  Aiiniiul ,iIb’fU (‘omperition Reporz, 17 FCC Rcd at  1330. App. B, Table R-l  

h a i m d l  Cable Telecommun. Ars‘n. C‘ahlr Uewlopmems 2002, at 27-194. 

A Sky Rcporr. http:/lwww.skyrepon com/drh_counts.htm (visited Sept. IO, 2002) 

. r‘i,qhtli . . Innid CWfD Comperiiioi? Report. 17 FCC Rcd at 1338, App. C, Table C- l  

F, ’ < ’  I’m> Release, Broudcasi Slurion 7oruls u., o/./une 30, 2002 (Aug. 26, 2002) < ,  

‘ H l A  t inancial  Network Inc . MEDIA Access Pro data base (May 2002) 

‘’ X L1 Satel l i te Radio. .Second Quurrer Reporr ending June 30, 2002, shows XM with 136,718 subscribers. Sirius 
\dttllitc i h i o .  Second Quurier Repor/ ending June 30,2002. shows Sirius with 3,347 subscribers. 

” hewpaper Association of America. Fucrs 4houi New,yzper.r 2002. at 14 

http:/lwww.skyrepon
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\+ itli .I i~tmibined circulation 01' about 7 I million.88 Sunday newspaper circulation collectively reaches 
,%be' -9  ini l l ioi i per 

~' x 

hlany of' these newspapers are available over the Internet. 

liilernet and othcr media. Almost 60% o f  the U.S. population has Internet access at  
l i . i i i i c  Over 41) mil l ion rcsidential Web tisers have accessed streaming video." Also, about 90% o f  
I i ~~ i iwhu lds  liavc a t  least one VCK and niorc than one-half of thosc own at least two VCKs." Over 14 
i i ,~i l I ioi i  homes have DVD plavers.'" Personal Video Recorders ("PVR") sales have reached 500,000 since 
t ! y  Lb\t'rc introduced two >cars ago. 

I \ . .  I'OLICY GOALS 

I , (  

'I1 

: < )~  ISach of the rules under review in this proceeding seeks to further one or more o f  three 
i i ! ip~wai i i  public interest goals -- diversit!. competition and localism. The Cornmission long has 
c i i ib rxc~l  thebe valucs as tlic t'oundatioii 01 i ts  ownership rules and policies. I n  this proceeding the 
( ~ ~ i i i i ~ i w o n  seeks to: ( I )  dcfine more precisely the Commission's policy goals; (2) determine how to 
h . \ t  promow tliese goals in today', media market consistent with our statutory mandate; (3) establish the 
hL i t  i i iesure tor divcrsiry, competition. and localism; and (4) establish a balancing test to prioritize the 
; , ;a ' \  If t c i i k n  exists between them. 

;U. l'lie courts have recognized the Commission's legitimate interest in promoting these 
r ld i ,  ! p a l s  through ownership limits. Media ownership may be limited in order to promote the First 
,\:nl:ndiiient interests o i  consumers o f  thr eluctronic media and to promote diversity and competition."" 
I !IC i olio has upheld the Commission'\ predominant reliance on the diversity rationale to support its 
incw>papcr/brondcast cross-ownership policies ''' In Sincluir. the Court of Appeals noted that ownership 
Ii inii> e n ~ u r a g e  diversity iii the ownership o f  broadcast stations, which can in turn encourage a diversity 
0 1  ~iewpt i in ts  in the material presented over the airwaves. The C O U ~  added that diversity of ownership as 
il incaiis ! o  achieving viewpoint diversity has been found to serve a legitimate government interest, and 
hdh. 111 the past. been upheld under rational basis review." The interests that government may promote 
tliroriph  content neutral rules also include competition - both the promotion of competition and the 
p r o  crition d'anti-competitive pracriccs and results. 

l); 

I ! .  Section 203(h) requires the ('ommission to determine whether i ts ownership rules remain 

id J I  I : 

'J ?I' 1.1 X , '  

'j' 'd .I! 8 

'' Si,:hrh dnnuol AlC'fD C'omperrtion &pori, I7 FC'C Rcd ar ! 285-86, 7 89. 

' ' ~  'd 31 K X 8  1 4 5  

" '9 I18X-80.7  96 

''< :i i 'yr, 1; 98 

,V( '( 8. 436 (1,s. at 795.91: ,LIeiro Brrmdia.rirn,q. Inc v. FCC, 497 U S .  547. 571 at n.16 (1990) ovcrruled on 
,,,,,<,, r-n,indv. lhrond C ' O W Y I , ~ . I , I ~ S ,  In( L. I ' m o ,  5 15 U.S .  200 (1995); Sinclutr. 284 F.3d at 160; Fux Television, 

' v w v  il i 2 0  L.S. at 190 (quoting 7iimer I 5 I ?  U.S. at 662-63 ("governmental purpose of the highest order in 
cn UIIII< public access to a multiplicity 01 information sources); Turner I .  512 U.S. a t  662 (this purpose is  unrelated 
IC ,  :ht  ";uppression of free expression') 

',' 

xii I :il 'I: i n c  ins;. 
I, 

,~ , 
* (  f ' ?  836 II S at 191 

.iii h i r  283 F ;d at 160. .I8 .. 
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ar! i n  the public interest as a resull ofcumpetition. Therefore, we must first determine whether the 
ni.iri.e.rplacc procides a sufficient level of competition to protect and advance our policy goals. I f not, we 
n i m  iletcrmine whether the existing rules or revisions to those rules are required to protect and advance 
di \c is i t ! .  competition. and localisni in the media marketplace. 

I ,  ,-. The tollowing paragraphs briefly discuss the Commission's policy goals and invite 
cc:mineni 011 each. W e  welcome the submission of any relevant empirical studies for quantifying benefits 
alid Iiiirmb. as UCII as comments based on well-established economic theory and empirical evidence. I n  
tk:it regard. w e  are especially interested ti1 receiving comments that provide not only the theoretical 
j t i 4 i f i c a t i m s  for adopting a particular reyulatoy framework, but also empirical data on the effect that 
ci mpcti t ion and consolidation in the inediii industry liave on our policy goals. 

4. Diversity 

. *  ~. 
~ Diversity is  m e  ot the guiding principles o f  the Commission's multiple ownership rules. 

11 aclvanie\ the values o f  the First Amendment. which, as the Supreme Court stated, "rests on the 
+wmpr ion  that the widest possible dissemination of information from diverse and antagonistic sources is 
t -wnt ia l  to the welfare o f  the public. I'he Commission has elaborated on the Supreme Court's view, 
p is i tmy ihar "the greater the diversity ot ownership in a particular area, the less chance there is that a 
siiiglc perzon or group can liave an inordinate effect, in a political, editorial, or similar programming 
s c n w  on public opinion at the regional level '""' 

rr09 

4 The Commission has considered four aspects o f  diversity: viewpoint diversity, outlet 
t l tvcrs i t )  Viewpoint diversity ensures that the public has 
iir.ccs> t i t  "a wide range of diverse and antagonistic opinions and It attempts to  
ii:crcase thc diversity o f  viewpoints ultimatrly received by the public by providing opportunities for 
\<iriui gioups, entities and individuals to participate in the different phases o f  the broadcast industry."" 
(~ )u t l e i  dibersity is the control o f  media outlets by a variety of independent owners. Source diversity 
c!isiircs that the public has access to information and programming from multiple content providers, 
nhik program diversity refers to a variety of programming formats and content. Each of these 
c',iiiipuiit'nts o f  diversity is described below. 

source diversity. and program diversitylOl 

IU4 

. -  , > .  Viewpoint Diversity. Vicwpoint diversity has been the touchstone of the Commission's 
,wiiership rules and policies. We remain fully committed to preserving citizens' access to a diversity o f  
y. it.\tpoinrs through the media. The Supreme Court has stated that " i t  has long been a basic tenet o f  10s 

~ ~ 

.,, 
r~iuied fie,?,! 1, 0nCedSiare.r. 326 I ! .S.  I, 2 0  (1945) ("A.rsociuredPres.v'~) 

inrenJmr,ir oj Secliom 73.3.5, 7 3 . Z N  and 73.636 of ihe Commission's Riiles Relaling 10 Mulrrple Ownership of 

i ,,cui Hudrv Owner,chip ,A"PRILI. I6 FCC Rcd at 19874,r > O ;  Reporr und9uremenf of Policy He: C'ornmis.rion en 

>jdir<hwd F,LI und T d ~ ~ ~ i s i o n  Broad os! ,S/u/i~vt~, 45 F.C.C. 1476. I477 [ 1964) 7 3. 

il in "riirraniminK lnquin; ( ' lVhO Pmgronmirn,q I 'ol icj Sfotemenr"), 44 F.C.C. 2303 (1960). 

~' ' V V R  Rirnniui Rrguloroq. Rerii.~, Kci.iiw (4  rhe Commission '8 Broadcusr Ownership Rules and Orher Rules 
id(pred Pursuanf roSecrion ?07 iffhe Telecommimicurii~n.~ AcI o j IY96 ,  13 FCC Rcd 11276, I1278 (1998) (. ' /99N 

i;ir.in:ui v'or') 7 6. 

I :;( K c d  3524, 3549 (1995) 7 60. 

JH r(wnniu1 KO/, 1.3 FCC Kcd at 11178, 7 6 

, ,  
' { L ~ V I N  uj rhrs Commi,csion 'r Repu/orioil,s Governing Ttlevr.~ion Broudca.wng ("TI; Ownership FNPRM'), I O  

For examplr. if many stations create their broadcast news by 
c.lthrrin2 their news from the same information source, there is outlet diversity, but no source diversity. 

, \ A .  i i' . 7irrncr I, 512 US. at 665 ("LlJt has long been a basic tenet of national communications policy" that "rhe 
' /  d e s t  di>semination of information from diverse and antagonistic sources i s  essential to the welfare of the public,"; 

(continued ....) 
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tliti icnil s.,inimuntcations pcilicy that the ~ i d r s l  possible dissemination of information from diverse and 
iiii.a;,oiii\i tc sources is eswi t ia l  to thc welrare of the The diversity of viewpoints, by 
pr~~1*intiti:. an informed citizenry. is essential to a well-Functioning democracy."' The principal means by 
\LI,IL!I tlic ('ommission has fostered diversit! of viewpoints is through the imposition of ownership 
rc \ t r raot i \ .  In Sinclurr, the Court of Appeals noted thar ownership limits encourage diversity in the 
,.)u 111 i.\hip of broadcast stations. which can it1 turn encourage a diversity o f  viewpoints in the material 
p i iw i i l zd  over the airwaves.  the court added that diversity of ownership as a means to achieving 
! i w w t t i ~  diversity has been lound t i l  sene a legitimate government interest, and has, in the past, been 

Ill8 

iuphc!d under rational-basis r e v i e w " ' 9  

3f t .  Outlet I)iye[s/&. The coiitrol of  media outlets by a variety o f  independent owners is 
r e I m e ( 1  i m  a5 "outlet diversity." Outlet diversity ensures that the public has access tu multiple. 
tn~iei'~irldcntl,-o~ned distributton channels ( e  R radio, broadcast television, and newspapers) from which 
i t  131, : I C C C S ~  information and programming. We have long assumed that diffusing ownership o f  outlets 
1p~ui i~,mtes 3 wide array of viewpoints. 'Thus outlet diversity was a key mechanism for promoting 
\ t i  v.poin: diversit!. In attempting to foster viewpoint diversity through structural regulation, our content- 
t ie~t t r . i l  nterhod does not seek to ebaluate the substance o f  any station's editorial decisions. Indeed, a 
tn;,iti. bct,efit of content-neutral structiiral regulation is that we avoid making inescapably subjective 
lutigiwii i. about cditorial decisions, viewpoints and content. Rather, we attempt only to preserve a 
wllii tciii number of independently owned outlets to increase the likelihood that independent viewpoints 
w t ~ I  OC' a\ailable in local markets. The Supreme Court has upheld the Commission's judgment that 
d i \  er>tlicdtion of ownership enhances i l ie  possibility of achieving greater diversity of viewpoints.'l0 

Source Diversity A rclated concept is "source diversity," which refers to the availability 
\ i i  ..:oiitcnt to cotistimers froiii a variety of content producers. Source diversity ensures that the public has 
.IC. e., io ititormarion and programming from multiple content providers and producers. A wide array of 
i c ~ i ~ t ~ ~ ~ i  prdducers can contribute both to viewpoint diversity (particularly where the content is  news and 
pu!llic .Illairs programming) and program diversity. A number o f  government efforts, both past and 
p r r w i 1  have been aimed at  promoting source divcrsity on mass media distribution platforms. Our efforts 
ceiirercd initially on broadcast television.'" hui have broadened in scope more recently to focus on 

, . ~.ot~i inucd fiom previous page) 
4; I \ ( '  $ 1 5 7  (one of the "p i~ l ic te~ aiid piirposrs" of the Communications Act favors a "diversiry of media 
b o t - < ,  ";, / , , r  Teleirsron. 280 E j d  at 1042 ( I n  the context o f  broadcasting, "the public interest'' has historically 

.- 
~ 

~~ ~ ~ ___  

I i l~ ,w Hroadcorring S w e n l ,  Inc t c ' C ' >  5 I U.S. 622, 66-64 (1994) (internal quotation marks omitted) 
~qwrrm; ( nmd Srure.r I.. Midn~..s/ I.ideo C'iirp.. 406 U.S. 649. 668 n.27 (1972) (plurality opinion) (quoting 

.,,< 

I,<', i' !,,mi Press. supru nirrr 9'))) 

Ye, Kicliard D. Brown. Lur/ l '  American Origin3 ifrhc Inlormarion .4ge in Alfred D. Chandler, Jr., and James W. 
I 'ot-iada Fils.. A N,\lnON TKANSI.OKMI I) l tY INI'ONM.4TION: H O W  INFORMATION HAS SHAPED T H E  U N l l l D  STAlLS 

~ K V M  (.)I O Y I A L  TiWS Io 1.~1. PRESENT tOxford Univ. Press. New York NY,  2000) at 44-49 pussim ("Because 
i)eI pl,. il idcl) believed that republican government required an informed citizenry, they scrambled to make sure that 
the.,. cincl olten their neighbors. wcre properly informed."). 

, , , ~  

\'< i .3. -1;6 US. at 795 (quotiny .A.s.socrurcd P r a s .  supro note 99) 

h i  t i i i i  281 F 3d at 160 (Coun upheld the Commission finding thai "diversification of ownership would 

: I , *  

,,,, 

d 1 m t . c  the  possibility of achieving greater diversity of viewpoint"); see u/so Fox Television, 280 F.3d at 1047 (nor 
irriilto'ia! to relate diversiry o f  ownership to diversit? ofprogramming). 

I "  ,\c < ' I { .  J X  I I  S. ar 796.97, 
2 ,  I 

.cc I i' R i w e H ,  ( ) / /he  Pr imr  7ime ,Acce.r.s Riile.5 ,S'eciion 73.6j8lK) o/ rhe Commission's Rules, 1 I F-CC Rcd 546 
! lL ' ' l?  I i rpt  aling the Prime Time Access Rule. which generally prohibited network-affiliated television stations in 
Illt ' 0 1 ,  5 i )  wleviwn markers from broadcasttng morc than three hours of network programs during prime time). 
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M\’l’D\ siicli as cable operators and DBS service.”’ 

Program Diversity. Prograrn diversity refers to a variety o f  programming formats and 
c oi i ic i i t  Examples o f  program categories include formats such as dramas, situation comedies, reality 
I&\ i w n  (bows. and newsmagazines. as well as content, such as health, nature, foreign languagelethnic, 
Iriiti cooking. In  1960, when hroadcast television was a more dominant mass communications medium in 
t l i i :  ~ o i ~ i t t ~ .  we sought to promote program diversity through direct means.”‘ 

38. 

;9 More than twenty years later. the Commission has indicated that markets may serve 
~ \ i i ~ c r i c m ~ ~  demand for diversc programming more effectively than government regulation.’i4 In the 

m o r k  Order .  the Cummiision allowed common ownership o f  a major broadcast network and an 
Lmer~$iiig broadcast network in part because “if two networks are owned by a single entity, the entity has 
;iii i i i ~ r i i t i ve  to attract an array o f  viewers with differing interests to produce the largest combined 
..u(!iciic~‘ for the overall enterprise. T h i s  allows for the major network to  pursue programming suitable to  
~>ia,s iahtes, with the smaller netuork programming to minority and niche tastes.””’ 

JO~ Diversity Issues for Comment. We seek comment on sevcral aspects of diversity, 
including lhow the specific terms should be defined. The airing o f  news and public af fa i rs  programming 
ha5 iraditionally been the focus of viewpoint diversity. We seek comment on whether we should consider 
im-lradit ional news programming as contributing to viewpoint diversity. For example, do “magazine 
‘I iLms” such as Sixty Minutes and “talk shows” such as Hardball contribute to viewpoint diversity as 
~ii irch a\ (or less or more than) straightforward news broadcasts? 

.1 I .  Viewpoint diversit). has been a central policy objective o f  the Commission’s ownership 
IIII~, We seek comment on whether viewpoint diversity should continue to he a primary goal of the 

. ~~~~ ’ 1: I, S.C. 9 61 I (carriage of public, educational and governmental programming), 47 1J.S.C. S; 612 (cable 
.+cin\ requires io lease channels to unaffiliated entities): 47 U.S.C. 5 335 (DBS operators required Io reserve four 
pcrient of their channel capacity exclusivel) for use by qualified programmers for noncommercial programming of 
: ,n educational or infornational nature): 4 1  U S C. 5 533(f)(l)(B) (Commission required to “prescribe rules and 
icgLil,itions establishing reasonable limits o n  thc number of channels on a cable system that can be occupied by a 
\ l d w  priyammer in which a cable operator has an attributable interest”). 

I :  
\cs. ,  g I960 Pro,wumniing folicyS/uremenr. 44 F.C.C. at 2314: 

‘[!]he major elements usually necessary to meet the public interest, needs, and desires of  the 
community in which the station 15 located, . . . have included: ( I)  opportunity for local self- 
expression, (?) the development and use of local talent, (;) programs for children, (4) religious 
programs, ( 5 )  educational programs. (6) public affairs programs. (7) editorialization by 
licensees. (S) political broadcasts, (9) a&~icultural programs, (IO) news programs, (1 I )  weather 
and market reports. (I?) iports prosrams. (I;) service 10 minority groups, [and] (14) 
entertainment proyams ’’ 

.‘A< I YO11 frogrummijig folicy Smr~,mem has not formally been superseded, but in recent decades the Commission 
i>d\ r e l i d  more cm competition and marketplace inechanisms to determine the mix o f  programs available to viewers. 
‘,et. L K Ewin  G .  Krasnou B Jack N. Goodman. The “Public Inrerest” Slandard: The Search for rhe Holy GruiI,  
-.O 1.1 D COMM. L.J. 605. 615.19 (describing lht. history of the 1960 Programming Policy Slaremenl and more 
rzccn! deci5ions) 
‘ I  M’. ‘‘E., FC(’ v I W C N  Lisrmurs Guild, 540 U.S. 581 (1981) (upholding, against challenges under the 1934 Act 

.:[id the Firtt Amendment. Commission policy lhat public interest is best served by promoting program diversity 
I,lrc’u:h lnarket forces, and not by contiderinp station formats in ruling on applications for license renewal or 
l’di-:\t?rJ Ci~mrnilree lo Skvc WE-Ihl v FC:C. 808 F.2d 113, 117-18 (D.C. Cir. 1986) (finding that the Commission 
tNad reasonably articulated i ts policv). 

’ i )id Le/u.ork Order, 16 FCC Rcd at I I I 3  I ,  7 37 (footnote omitted). 
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C I r i i i i i > > l o i i ' s  decision-making. The Commishion has not viewed source and outlet diversity as policy 
gt d l i  111 i l l i d  0 1  themselve>. but as prmies tor viewpoint diversity.Ilh Should the Commission continue to 

u \ c  *o#~irLc and witlet diversiiy as proxies to protect and advance viewpoint diversity? Or should each 
t\ ;le <) ! '  (Itversity be air explicit goal (!I" thc Cimmission's policymaking? Parties advocating that source 
cli:& >r wt le t  diversity should be 3 goal of Commission ownership policies should address how priorities 
\\ j i i 1 c 1  hL' set among these types of diversity. 

,I?. Once we defiite our diversity Foal, we musr then ask whether the marketplace w i l l  protect 
ai,d .iciL;Iiicc dibersity without rey la torq requirements. As set forth in Section 111. the current media 
i!i.irbt.ipl:icc appears rohust in  ternis c ) f  Ihc aggregate number o f  media outlets. Consumers generally have 
a c i ' r ~ ~  I,: news. puhlic at la i rs .  and entertainment programming from a variety of media outlets ~ 

h ~ ~ i a t l c a i .  cable. satellite, ncwspapers and the Internet. What has been the effect o f  this proliferation of 
nLv. niedia outlets on the Commission's divcrsity goals? What effects, if any, do these outlets have on 
,3ilr h l c i t i v e  of- promoting diversity and the incans by which we can best achieve those goals? How 
d:oolt i  l l icse or other o u h s  be considered for the purposes o f  analyzing viewpoint diversity? Are there 
ui:iqut aitrihutes o f  broadcasting that should lead us to define and measure diversity without reference to 
ot l icr  !nedia'? Commenters should provide empirical data on consumer substitutability among the various 
n ~ d i , i  o t i i le ts  or programs. 

i:. In  considering tliesc questions. we are particularly interested in the actual experience o f  
thr. nt.di.i industry. Has consolidation in local markets led to less or greater diversity? Commenters are 
eiict;tiimged IO submit cmpirical data and analysis demonstrating both the change (either decrease or 
i i i L ' r s i \ c ~  in diversity lebels and the causal link, as opposed to mere correlation. between those changes 
aiid Sreater consolidation in local markets. Evidence comparing the levels o f  diversity i n  local 
~ ~ m r n u n t t i c s  with different levels of media concentration would be especially useful. 

id. It the market alone does not satisfy the Commission's goal o f  protecting and advancing 
\ !ewpoiiiI diversity, we must then consider the appropriate regulatory framework for achieving that goal. 
T aLiitice.,all>. the Commission has l i u i scd  i in the number of independent owners on the theory that a 
Inrgcr number 0 1  owners would help provide greater viewpoint diversity. Commission policy presumes 
t l h t  inulliple owners are more likely 10 provide "divergent viewpoints on controversial issues,'' which the 
( ':>niii!ir..ion has stated is "essential to dem0cracy.""' We invite comment as to I l l i s  policy. Although 

~ ~ ~ -~ ~ 

I '  ' ; I 0wner.vhip FNPRhf.  I O  FCC Rcd at 3549.50. 1 61 ("The indirect technique for encouraging viewpoint 
d ~ v e r $ ~ ! q  t ic . .  structural ru le5 )  fosters two other kinds of diversity that the Commission has regarded as integral IO 
the ,ilumare goal of providin: the public with a variety of viewpoints. First, certain of the Commission's structural 
~wle- ,u(ii as the ownership limits. promote .ou!lct' diversity, which refers to a mriety of delivery hervices ( P . x . .  

biiiddca\r stations) that select and presnt progranlniing directly to the public. Second, other Commission behavioral 
rwIe< ,,uch as the Prime Time Access Rule and thc Financial Interest and Syndication Rule. were designed to fosrcr 
.r)urcc. Liiverhity. which refer, to emuring a variety of program producers and owners. The Commlssion has felt 

tl,rii * h u t  a diversity of outlets, there would be no rea l  viewpoint diversity -- i f  a l l  programming passed through 
thc i i i n c  ~ l i e r .  the material and views presented IO the public would not he diverse. Similarly, the Commission has 
I: I t  that ivirhour diversir) of sources. the variet! of views would necessarily be circumscribed.") followed in 

{inc ,IJnwnr n/ Secrron 7 3  hjK(C1 o/ rhe ('umniission'.s Rules ~- The Dual Nelwork Rule ("Dual Network NPRM"), 
' ! licd I125j. l126i n.;7 (2000) ("Both outlet and source diversity provide the means for promoting 
I :tw piiinl diversity. Outlet diversity r r k r s  LO a variety of delivery services (r.g.. broadcast stations) that select and 
p i c x n :  piopammin: directly tn the puhlic: source diversity refers to a variety o f  program producers and owners. 
ti.?tlr o d c r  and source diversity are integral to the ultimate goal of providing the public with a variety of viewpoints 

I I int-rnal quotation marks m d  citations iirnittedj and Local TY Ounership Reporl and Order. 14 FCC Rcd at 
i '9 11 I I I I . T ) ( I Y W ) ~  i i  

I 
/. i r l r , \  .fnd f< i l i t .wx  C'onro-nrng !b l i~ l l ip l~~ Owno-,vhip of Rudio Uroadcasi Siaiion.s in Local Markeis. 16 FCC Rcd 

IL+W (2001) 7 37. quotinp lmrndmrnl of.kc1ion.s 73.31. 73.240 und 73 636 o/rhe Commissionj Rules 
(continued .... ) 
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ioiin., h a w  affirmed the Commission's ability to l imit ownership in pursuit o f  a diversity o f  
L iewpoint\. they recently have required that we demonstrate a close connection between the ownership 
ruI.35 and diversiry.!Iq Therefore. be must examine whether ownership limits are i n  fact necessary to 
p r i m i r e  diversit) in the media. I fw 'e  are to maintain ownership limits predicated on preserving diversity. 
wc niii5t i!iquire into whether our traditional theop o f  diffused ownership policy is i n  fact more likely to 
1prrwt-w diversit) than a polic? that re l ies on market forces or other measures to foster diversity. 

118 

4".  I f  the Commission coiitinues to rely on an independent voice test as a measure tor 
en- i i r i i is  tlic appropriate level of diversity, what media outlets or programming setvices should be 
Iiiciuded !II  the independent voice test" For example. should we include cable or DBS? Should 
coiiii i ionl) -owned media outlets be cnnsidered a single media "voice" in evaluating diversity? Should 
i a h l c  tclet isioii count as one voice because the cable operator exercises editorial control over the content 
[ha: I, Jisiributed over that platform'! Or  should the Commission look to the number of independent 
p r < ' : ~ r m i n i i n ~  cntities a i  separate and distinct voices? 

36 What other measures o f  divewity. quantitative or qualitative, should we consider, and 
iuh.it tcwi> do we have to measure diversit) with a reasonable degree of accuracy? Are audience 
Jei:iograpliics an appropriate measure of diversity? Is competition an appropriate proxy for diversity, 
\uch  1h:tt the presence of  a comprtit ire local market wi l l  assuage our concerns about diversity? Should 
we iahe ratings l ltpres or other measures of consumer usage into account in measuring diversity, and if 
\o l i ( b n ?  In considering the various potential ways to measure diversity, we seek comment on how their 
IISL ;tunport\ with the values and principles emhodied in the First Amendment. 

A'/ W e  also must considcr the appropriate geographic area over which to measure diversity. 
91ihvii:h radio ownership restrictions are limited to the local market. television ownership is restricted 
hotli Does the appropriate geographic area for measuring diversity 
dil'ler hasrd on whether tlie programming is local or national in nature? Should the appropriate 
ceographi< area for measuring diversity be the same as the relevant geographic market for competition 
purposes? 

the local level and inationally. 

1 X ~  W e  alsc seek comment oii whether the level of diversity that the public enjoys varies 
L ~ m ~ ~ ~ i ~  dil'fereiit demographic or income groups. Although access to broadcasting services i s  available to 
,111 intli\,idiials iii ;I cornmunit) with tlie appropriate receiving equipment, access to other forms o f  media 
:ypic;ill> requires the user to incur a recurring charge. generally in the form o f  a subscription fee. Does 
thi! er any other differences between broadcasting and other media reduce the level o f  diversity that 
cer!aiii demographic or income groups enjoy'? Does the fact that 86% o f  American households pay for 
ielcviiinn impact this analysis? What i s  the extent o f  any disparity in access to diversity, and how should 
wt: h& i r  in that disparity in our diversity analysis? 

3') Would one or more kinds o f  diversity be better promoted by alternatives to  structural 
regulaiion. such as behavioral requirements? We invite comment on whether we should promulgate 
heha! ioral regulations. What, i f  any, behavioral requirements should be imposed and how should they be 
iidiiiiirirtered? How i s  diversity served, if ar all ,  by existing behavioral rules such as those that require 

I L l m ~ n u e c I  from previous page) 
Ke!{:/ni,q 11. Mulrip/e Ownwship of Slundurrl. F M  und Televi,vion Broadcast Srarions. 
I 1 9 ' i ; . i t l ~ O V  

w -..L 

50 F.C.C. 2d 1046, 1074 

' ' 2  
WCU. 436 U.S. at 796-97 (holding that the Commission, in limiting the common ownership of 

iiru >p.ipcrs and broadcast siationr in the same community, "acted rationally in finding that diversification of 
, i w s r h p  LLould enhance the p~issibility ofachieving greater diversity of viewpoints") 

\.'v i r n  rele~isron. 280 F.3d a i  104 1-44. Sin~./olr,  784 F.3d at 163. , , ' J  
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htmidlarrers to provide political candidates access to their facilities under cenain conditions."' or those 
that rt'qtiirc cable systems to set aside chaniicl capacity for certain uses ( e . g ,  PEG, leased access)?"' 
U h;it hitid of programs and cunteiit contribute to viewpoint diversity? 

;O. 111 addition to seeking to foster the policy goals discussed above, the Commission has 
tii .t*miilll> w e d  the ownership rule5 t o  fiistcr ownership by diverse groups, such as minorities, women 
a d  , ~ t i i a l l  hu4nesses.l'' In  the context 01 h i s  comprehensive review of our ownership rules, we invite 
i i w i n c i i i  on whether we should consider such diverse ownership as a goal i n  this proceeding. If so. how 
+o i i l c !  \\e accommodate or \eek to foster that goal? In  addition, we invite comment as to our legal 
aiiili!!rit? to adopt measure5 tu foster that goal "' 

It. Competition 

> I .  ('ompetition i s  the second principle underlying the Commission's local owiiership rules 
sild p ~ l i c i e s ~  In  this procceding, w'e seek to ( 1 )  define the Commission's competition policy goal; ( 3 )  
dt~t t . ! - i i i i i i c  whether the market alone can achieve that goal; and it' not, (3)  establish the appropriate 
r C w I m n  liaii iework to protect and advance 21 competitive media market. 

..1. M'e must first consider the Commission's underlying policy objectives in examining 
ci,nipetit ion. The Commission has relied on the principle that competitive markets best serve the public 
btcaure ruch markets generally result in lower prices, higher output. more choices for buyers, and more 
t t . ~ h i o I o y c ~ I  progress than markets that are less competitive."' I n  general, the intensity o f  competition 
i t \  a g i w i  market is directly related to the number of independent f i r m s  that compete for the patronage of  
c !  ti~tiintr?. We seek comment on how the Commission should define our competition policy goal. In 

' J~ I ~ '. i $ 312(a)(7) (authorizing the Commission ro revoke a broadcaster's liccnse for failure to provide legally 
qisalilird Landidairs for federal oflice access tu its facilities); 47 U.S.C. 5 3 I5(a) (requiring a licensee to provide 
eriiiil, alpp<>rtunitie, to a l l  le~al ly  qualified candidates for a political office to use its facilities). 

f i j .  P t ( ,  u5e) 

~ 

?< L~ c J , 47 U.S.C. 531 (local franchise auihority may require cable company to provide one or more channels I ~ ' ,  

b hcn the Coinmission awdrded broddcasting licenses by comparative hearing, it awarded applicants a "minority 
eniia!tcerncnt credit" for their minority origin S r v  e.g., Riverrow Commun. C o ,  8 FCC Rcd 7928, 7938 (ALJ 
141):) " 1 10 In 1984, when the Commission cstahlished a 12 TV station limit, it also established a minority 
"huhnlc." ahich incrcascd the limit to 14 for minnritics. Persons acquiring cognizable interests in minority owned 
aiiiI Lontrolled broadcast stations wcre also entitled to this higher limit. and the aggregate reach of TV stations was 
w , c t I  :o :O"% of the national audience. provided that at  least 5% of that reach was contributed by minority 
iriiiii i i / ieJ siations. Arnendnienr o j ~  .Svc~rion 7.1 3555, Uormerly Secrium 73.35, 73 240, and 73.6361 uf /he 
( . n i i u i v i , ~  c Ku1e.s Relaiing ro Muiiiplc Ownership [ , /AM,  FM and Television Broadcast Srotions, 100 F.C.C.2d 
7-1 iiJ-95. 97-98 (1985) 11 45. 5 ;  ( " / Y X j  Mulrrple Owjnership Reconsiderorion Order"). Also, the Commission has 
gi*t.i: ~ d h  certificates. which are d preterential ta\ treatment available upon the sale of broadcast stations and cable 
s!.~,te)ii\ io  minorities. Set,, e g . Office of the Chairman, Srudie.r Indimre Need 10 Promote Wireless & Broodca-yr 
/., i ' , j (c '  lhwwrship b.v Small. Women- und Minorin-Owned Busineues, Press Release, Dec. 12, 2000, available at 
2ih)O !XI 1808.i?h (F.C.C ). Finally. the Coinmission has applied 3 "distress sale policy," permitting a licensee 
u i , o i ~  l i i t  iise has been de5ignatcd for rcvocaiioti haring, or whose renewal application has been designated for 
hz:iring ( 1 1 '  basic qualifications issues. to assign i i s  license prior to commencement of the hearing to a minority 
c,,,iri.rllrd entity ,t.lur/in JV Hof/mon, I S  FCC Rcd 22086, 22087 (2000) 73. 
' 
I 

.Y; 
I ' l ' l &  

,~ 

5 1 '  4diranri Cvndrrucror.r In', 1' Prwu, 5 I 5  U 5. 200 ( I  995): MI)/DC/DE Broadcasters Ass 'n Y.  FCC, 236 F.3d 
I . ,  hi,ar!ngdenied, 253 F.3d 732 (D.C:. Cir. 1001). cerr. denied, 122 S. Ct. 920 (2002); Lutheran Church-MissoLrri 

f ~ C ' [ ' > ,  I4 I F.3d 344, reheuring denied 15.1 F.3d 487, rehearing en hanc denied, I S 4  F.;d 494 (D.C. Cir. I 

! ? .  I~ 'vl Schcrer and David Rosc. 1,wi ' . S l ' R / J / ~  M~RKET STR~ICTI.RE A,vl> EcO.TOMIC PERFORWNCE, (3d ed.) at 
1 "  2 )  iHoi!ghion MifflinCo., Boston M A ,  1990). 
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addition to the diversity coinponeiit o f  our public interest analysis, should the Commission specifically 
ai;al! IC the competitive nature 01- the market'? Or should we rely on the diversity component of our 
aoaI\>is \iich that ;I certain level of-diversity would alleviate our competition concerns? Additionally, as 
&\ci i>xd lhelo\\. we scek comment on the various types o f  competition ( ; . e . .  competition for 
L ;c:ozr\'listeiicrs or advertisers) and the appropriate standards and measures to be used. 

-, .: Once we dcfine our competition policy goal, we must then determine whether the market 
\\ ill protect and advance competition without regulatory requirements. As set forth in Section 111, the 
c'iirrciit media market appears robust in tcrms of the aggregate number o f  outlets. Today. broadcasters 
o; ieiaic $ n  an incrensingl?, crowded and dynamic media market. During the past twenty years. the 
h m r d u s r  television industry l i a s  faccd increa4ng competition both from additional television stations and 
I r , .w i  % i t l r r  \'ideo delivery systems. l h e  numher o f  full-power television stations has increased 68% since 
~ W I .  h i m  1.000 to almost 1.700,1" aiid tlic number of broadcast networks has grown from three to 
.\I,\.cn I'luriii2 that same period. there has been an enormous increase in the supply o f  non-broadcast video 
I w h ~ r a n i i n i i i ~  available to Americans. C'able television and DBS cany dozens, and often hundreds. o f  
cliaiinel\ and have taken significant market >hare from broadcast TV stations.'" Furthermore, Americans 
hiw tleinonstrated an increased w,illingncss to pay for information and programming. Cable television 
a i d  other MVPDs, including IIBS. have reached an 86.4% penetration rate in American homes. 

-,4 What has been the effect o f  this proliferation o f  new media outlets on the Commission's 
c.>iiipetition goals? What effects, if any. do these outlets have on our objective to promote competition 
iind the meaiis by which we can best achieve this goal? How should these and other outlets be considered 
h i r  the purposes o f  analyzing competition'? Are there unique attributes o f  broadcasting that should lead us 
1 1 ,  dcfinr aiid mcasure competition without reference to other media? 

~. 
- 3  If the market alone does iiot satisfy the Commission's goal of protecting and advancing 

tx)iiipetiiion, we must then consider the appropriate regulatory framework for achieving that goal. The 
( oii inusioi1 has traditionally relied on structural ownership rules. which focus on the number o f  
independent owners, on the theory that a larger number of owners would enhance competition. While our 
Iociil ounership rules were based largely 011 preserving viewpoint diversity, the Commission also found 
tliai these rules would serve the public interest by preventing broadcasters from "dominat[ing] television 
:irid radio markets and wielding power to the detriment o f  small owners, advertisers, and the public 
i~itercst. .Are structural ownership l imits the best means to  promote competition in the media? If we 
are inaintain ownership limits predicated on preserving competition, is our traditional theory o f  
Jiftusetl ownership policy more l ikely 10 preserve competition than a policy that relies on market forces 
(:I- other mcasures to foster competition? 

..I?? 

i 6  I f  we determine that a competition analysis i s  necessary, we must define the relevant 
pi-oduct and geographic markets in which broadcast TV and radio stations compete, as well as the market 
iharc 01 the participants within the relevant market, and then weigh the benefits o f  consolidation against 
t!ic harms to consumers. For cxainple, although ownership consolidation can produce efficiencies that 
~<s,ilt ~n stronger stations and improved services to the public, excessive concentration may reduce 

~~~ ~~~~~~ ~ 

i,nlyorc R t ~ s l o n  of Radio Rrrle~ u r d  Polirri~,c; MM Docket No. 91-140. Repon and Order, 7 FCC Rcd 2755, , .i , 

- . I /  . , - 8  i 1'T) 1 j n'ilh Commission Press Release, http:iiwww.fcc.gov/Bureaus/MassMedia/News Releases/2001/ 
- 

!!rmmOI :?.txt. visited July 31, 2002. 
, ,, 

Uirlsen Media Research reports that the broddcast relevision networks' share of the national audience slid to 
" e ,  in Ma! 2002 from 859% in 1981. while cable networks' share has increased to 46.Oo/b. Nielsen's numbers for 

% l a r  2002 arc reported in Allison Romano. .Yihhlrng . 4 w q  ai Broudcusr, BRO,uxASTIN(i 8; C m L E  (June 3, 2002) at 

I 1 I ~ h e  !igure Tor 1981 is from Nielsen Media Rcrearch, Primelline Nemwurk RuringandShares (Apr. 17,2001). 

'1% \ ~ / l l / l l / J / C ?  Ownership Order. 100 F.C C-. ilf 38. 11 64 
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I o!tipetliton for viewersilisteners and lessen incentives to innovate and improve services to the public 

~- 
7 ,  We must t i rs t  determine tlic relevant product markets. Generally, broadcast stations 

: otiipetc to attract viewers/listencrs and advertising dollars, and they compete as buyers o f  programming. 
i t i  past cxaminations of  out^ ownership rules, we have focused on the program delivery market, the 
, v L I \  crmvng market, and the program production market. These individual product markets vary in 
.-igiii!ic;ince depending upon the particular rule under examination. In addition, these product markets are 
Iitt<.rrelated. since advertising revenue is ofien used to finance program acquisition, which in turn helps to 
't1r:iLt iewers/listenerh. u hich then enable5 media owners to charge advertisers. We have not, however. 

* ~ , , I I L C C !  the issue of the r e h i v e  weights we \hould accord each o f  these product markets for purposes of 
.iii (.otilpetttion analyhis. We scek comment on whether our cornpetition analysis should focus on 

.ot!ipelilion for advertking revenue, competition for viewersilistcners, a combination o f  the two. 
iwipetitioti for programming. or some other factor. 

I 2 X  

5R. We first address rhe delivered programming market. Viewersilisteners seeking delivered 
iwy airiming may choose among various providers, including broadcasters, cable systems, DBS, and 
i ) P K S  Viewersilistenerb. however. mal iilso obtain programming from videos, DVDs, CDs, and the 
lntcri iet Virwers/listeners may also attend niovie theaters, stage theaters, and music concerts. While the 
( 'o i i i in is ion previousl) concluded that delivered video programming could be a relevant market, we seek 
Loinmetit on w'hether the relevant inarket should be broader. The answer depends on the degree of 
~~il .ct iru~ahil i ty between delivered programming and these other options. Do viewersilisteners consider 
ilierc other options to be good substitutes for delivered programming? Commenters are encouraged to 
produce studies and empirical data to support their views regarding the relevant product market. If 
~leltuered programming i s  the relevant product market, should wc measure market concentration by using 
t i i t  number of separately owned outlets. or some other metric? If the relevant product market is  broader 
t l t i i I i  delivered programming, how should we measure market concentration? 

i 9  Next. we address the ad\ertising market. As the steward o f  the Communications Act, the 
! ommiision IS charged with evaluating the potential benefits and harms to the viewing and listening 
putdic. itor to advertisers. We first seek cnmment on whether our authority under the Communications 
\ c i  jusIitics our basing broadcast ownership regulation on the level of competition in the advertising 
inarkel We also seek comment on whether. as a policy matter, the Commission should be concerned 
!uiih advertisins rates, or whether competition concerns in advertising markets are more appropriately 
:o;crned by the antitrust agencies. What precisely are the harms viewers and listeners would suffer i f 
::d\ertlhlng prices were to rise as a result of more concentrated media markets, and what empirical 
rvi t l rncc of these harms is available'? 

I ?'r 

60. The vast majority o t  American households now pay for information and programming by 
.uh.;cribing to cable television or satellite services. Does this change in consumer viewing habits suggest 
ihat the advertising market may iiot be the best product market to analyze because we do not capture this 
lactor a5 part o f  the competitive analysis'? For instance, people who subscribe to DBS often watch non- 
!>roiirlcast channels. By reducing viewership of local broadcast channels, non-broadcast channels may 
icduce ctdvertising revenues flowing t u  local telcvision stations. How can we capture the impact o f  a rule 
. h:ingt. on viewers if we are using a product definition ( e . g , .  advertising) that does not account for these 
', icwerh'listeners. A recent study indicated that Internet users spend approximately 25% less time 

~~ ~ ~ ~ ~ 

' jl, L I I  R d 1 1  Ownur.sh1p A'PRM. I6 FCC Rcd at 19878. 7 40 

'' ' / I ' / ~ , , ,  ( ' m i m u n  /nc..  M B  Docket No. 02-236, Hearing Designation Order FCC 02-236 at 7 13 (rel. Sept. 5 :  
. . ' K ?  I r l ia i lah le  at 2007 W L  2030952; Lucid Radio Ownership N P M ,  16 FCC Rcd at 19865-66, 7 9. 

21 



Federal Communications Commission FCC 02-219 

t3u I w;?ic!iii ig television stations than non-Internet users. rhis phenomenon suggests that the Internet may 
< o i n l i c i e  wil l i  tclcvision for viewers, which could reduce advertising revenues for both broadcast and non- 
brimlcasl channels Competitive developments such as these are not reflected in past Commission 
e\ .jliintions of the advertising market. yet the) may have a meaningful effect on broadcasters' ability to 
compete '11 todal's media market. We beck comment on how trends such as these should impact our 
aiial! In light o f  marker dcbelopments. would a direct analysis of competition for viewersilisteners be 
A Inr'rt. appropriate means for advancing our competition goal? If so. how should we measure entities' 
nicirhe! power? Coinmenters are encoilrased to produce studies and empirical data to support or refute 
cI.iini.. 

6 i If the Commission deiermines that competition in advertising markets i s  an important 
c ~ q i o n e i i t  o i  our competitive analysis, we must then determine the relevant advertising product market. 
l i i \ i o r c d l y .  the Commissioii has focused only on broadcast ad~er t i s i ng . '~ '  We seek comment on 
wlieiher, in toda!-s marketplace. u e  should hroaden the relevant advertising product market to include 
ot!iei media advertising 

f t2.  Yo wjhat extent do non-broadcast media compete with broadcasters for advertising 
dcIlar\ '  For example. the cable television industry has undergone consolidation at both the national and 
Ioc:al h r l .  In  addition to competing for audience share,'" cable television now appears to be a more 
forrnidahie competitor to broadcastrrs for iiational and local advertising. In 1980, broadcast TV captured 
vi i tur i l l )  a11 of the national and local 1-V ad market (over 99%0). whereas cable had less than one percent. 
In 2000. hroadcast TV share declined to 70% o f  national TV ad revenue and about 80% o f  local TV ad 
rcveiiite. and cable increased IO 30% and 20%. respectively. How do these and other developments in 
the nicdin advertising market affect our decision-making? Parties are asked to provide empirical data on 
ilil: ,uhsrftutability for advertisers among a l l  media outlets and to comment on how this data should 
iii,p;ict h o u  we would define the relevant advertising product markets. How should the differences 
bc 

I33 

ccn local. regional. and national advertising markets factor into our analysis? 

( 3 ; .  We also seek comment on the extent, if any, to which our cornpetition analysis should 
ct>n\ider the programming purchasing market. Broadcasters, broadcast networks, cable networks, cable 
opcr:m)r>. DBS networks. and DRS operators create, purchase, or batter for programming. Would 
relahalioii c'r elimination of the broadcast ownership rules enable broadcasters to exercise monopsony 
p(lwer in the purchase ofprogramming, or i s  there sufficient competition from other program buyers (e .g . .  

I "  I ('I A Center for Communication Policy, .Su:un.e-ving rhe Digiral Future, THE UCLA INTERNET &PORT 2001 ar 
3. Jb'iilahle at http:/lwww.ccp ucla.cdu/pages~intrmel-paper.asp (visited on Sept. 1 I. 2002). 
' ..I ,nc.ndmt.nr o/.Cection 7,'. 3 j j j  oj (he C'ommission'.s Rides, {he Broudcasl Multiple Ownership Rule.7, 4 FCC Rcd 
I ;2?. i727. 1732 & n.42 (1989) ("commercial radio stations have begun to lace significant compelilion from local 
cahlc iclrvision s!stems which sell advenising oil an 'interconnected' basis under which the same ad would appear 
0 1 ,  n u i ~ w o u ~  local cable systems": "[tlhe -products' involved in competition analysis of broadcast media are the 
Ii$ieriing or viewin: audiences. which are in rfticr sold by radio and television starions to advettisers. . . . The 
relevan! product market is thus measured by the substitutability o f  different media (;.e.. radio, . . .) for the purposes 
ol plirthasing advertising."): IYX4 Mulriplc Uwnur.vhip Order, 100 F.C.C.2d at 39-40 TT 66-69 ("While we question 
wtietllrr the product market should exclude a l l  other advertising media . . . , for purposes o f  analyzing the effects of 
e I , ~ n ~ n a t i i i ~  the Seven Station Rule we wi l l  . . ~ treat the TV and radio advertising markets as separate product 
ni irlI.t,.~~ 

~. _ _ . ~ _ _ _  

I '  h~slsrn Media Research reports that the broadcast television networks' ?hare of rhe national audience slid to 
5: l " 0  In May 2002 from 85% in 1981, whi le cable networks' share has increased to 46.0% Nielsen's numbers for 
kl.? "IO? are reponed in Allison Romano. Nibbling Away at Broadcast, Broadcasting & Cable (June 3. 2002) at I I 
l l i e  :ifur? for 1981 i b  from Nielzeii Media Restarch. Primerime Nerwork RaringandShures (Apr. 17, 2001). 
, 

I ni.wr\al McCann, Esitmuied OS .4nnirui ..Idwrri.sing Vr,/2rme lPRO-)OOl.  

http:/lwww.ccp
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I .iblc aiid DBSj or from other distribution streams ( e . ~ . ,  Internet or international) to prevent the exercise 
v I ' \ 1 1 1  h I iower? 

'4 O u r  competition analysis lnusl also define the geographic market for delivered 
i:ru-r,iniininp and advertising. The geographic extent o f  the market, the area where buyers can purchase a 
r ~ ~ i r ! i ~ u I ~ ~ i  product or senicc from rellers, IS sometimes diff icult to determine, since different media 
'iillrh . . w e  different geographic arcas. Whai are the implications of these different geographic market 

c i L h i t i t w s  l i j r  m r  competition analysis'? Would the appropriate geographic market be different if we 
i. ,c.i-c(I ..VI \.icucr,liip/listenership raihcr than advcrtising? 

,)5 Innwarion. Changc permeates virtually every aspect o f  the organization of media 
:iiai ki. tr  and the operation of  niedia companies. In  both broadcast and cable industries, analog 
1 ;  : i i : ~ i n i ~ ~ i n i i  tcclinologies arc giving way t i l  digital transmission technologies that w i l l  greatly increase 
\,!ieratoi,' abilitb to offer iiew. more and better services. In  addition to  broadcast and cable, consumers 
. 1 1 < ( ,  lia\t.  iicccs\ to niulti-ch;iniiel video and audio programming from DBS and the Internet and multi- 
L hmiiirl audio programming from DARS. F.ach o f  these distribution technologies are expanding the 
i i ~ i i i i h e i ~  . if program choices and developing program content for increasingly specialized audiences. All 
' I ' t l i c s r  changes reflect innovation, i o . .  the development o f  new products or services or new, less costly 

x', a i ,  (11 producing or deli\ering existing services. 

b6. lnnovatioli reflects developments in technology that affect the modern media 
ilia1 hctplace~ Innovation brings significant benefits to consumers through the creation o f  new media 
i:rociuct, and services. but i t  can destabilizc established business practices and customer relationships. 
Alarkcti in which innoiatioii is a prominent attribute differ from traditional markets, largely because the 
I:ic.il point of competitive rivalry i s  shifted more toward innovation, which may fundamentally alter the 
I kha \  LOI ol' firms competing in the market. In traditional markets (where product differentiation i s  not 
i \ t rma i \ .e ) .  l irms compete for custnmcrs primarily based on price and terms o f  sale o f  an existing 
j ..u!xlitiitahle) product or service. By contrast, competitors in markets where innovation i s  an important 
I . irc.c falce a niore dynamic and uncerlain market. Innovation competition involves intense "competition 
L I T  ttic Jliarket" such that a successful innovation may result in  the sudden economic obsolescence of an 
c\i,,tiny producr or technology (and sometimes the demise o f  the firms that produce it). Innovation 
,.ii;ipcr~iion tend, to produce marhet leaders that dominate a market for a period of time unti l supplanted 
t-,! , i i iL>~l~cr  innovation introduced by tlic inarhet leader or a competitor."4 

(j7 We scek cornmelit on this analysis. To what extent does innovation competition 
Iiarai'tcrize rivalry in contemporary delivered programming, broadcast advertising, and program 

rrodtiction markets'? I n  which media markets does price competition seem to predominate over 
i:ii iti\i ltion competition'! If innovation competition is  pervasive in media markets today, how should our 
j wnership rules be modified to encourage rivalry focused on innovation? 

h8. Congress has directed the Commission to make the introduction of new technologies and 
We 5et.k comment o n  wliether innovation i s  a valid policy goal in the consideration 

, I t l i ~  comperitive efl'ects o f  our ownership rules. In this regard, we invite comment on how our media 
,,w~iersliip policies and rules affect the incentives to innovate among broadcasters and other media market 

132 
i k e i  a priority. 

~ !):ILIC; 5. Evans and Richard Schmalensee. Some Economrc Aspeci.~ o/ Aniiiru.ri Analvsis in Dynomical/v 
O N ~ ~ ~ I ~ I ~ I ~ C  Indurrrics, National Bureau of Economic Research (May 2001 ). available at 

11 i h . j l l  be the policy of [lie Unitcd States io encourage the provision of new technologies and services to the 
The preamble to the Telecommunications Act of 1996 stares "AN ACT To promote 

iniptIiIii in and reduce rcgularion in order in secure lower prices and higher quality services for American 

l i ! t ~  paperrLn.bAr orr/papers~w8?hR.~df(visIt~d July IO, 2002). 

!>whlic ' -17 I1.S C. $ 157 

!L lc~~oii i i i iunications consumers and encourapc the  rapid deployment of new tclecommunications technologies." 
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c,mipcti!ors. For example, how do our broadcast ownership rules affect innovation in the form of digital 
I ( , I c \  i,i(w, digital cable. Iiilernel access. and other new technologies? Do our ownership rules hinder 
~ ~ ) i i ~ i ~ i i i c d  innovation? SliouId the Commission actively seek to promote iiinovation through its 
t',wiiership rules. or merely avoid interfering with firms' ability to innovate? If the former, what changes 
: t i  t!ic onnership rules. itany. would promote innovation? 

c. Localism 

,>9 The Comrnihsion ha5 historically pursued policies aimed at encouraging localism. One 
~ a t ~ i t o i \  basis ol'the Commission-s promotion of localism in broadcasting is  Section 307 o f  the 1934 Act, 
i l l i i c l ~  dotes from the Radio 4c t  of 1927 and. iii its present form, states: "In considering applications for 
ljceiibe>. and modifications and renewals thereof, when and insofar as there i s  demand for the same, the 
L oiiii i i i5iion shall make such distribution of licenses. frequencies. liours of operation, and o f  power 
,izn,mg rhe several Slates arid commiinities as to provide a fair, efficient, and equitable distribution o f  
t,~di,! service to each of the ~ a m c . . ' ~ ' ~  Another is the Congressional Findings and Policy in connection 
~ i t l i  i l i e  Cable Television Consumer Protection and Competition Act o f  1992, which include the finding 
I l ia! " la1 primar) objective arid benetit o f  our nation's system of regulation o f  broadcast television i s  the 
1hic.iI ixigination o f  programming.'t'~'7 We invite comment on the goal o f  localism as we have defined i t  
.tntl bhelher we should define i t  more narrowly or more broadly. 

70. From the earliest days o f  broadcasting, federal regulation has sought to foster the 
prcii i i io i i  of  programming that meets local communities' needs and interests."* Thus. the Commission 
hi(,  licensed stations to serve local communities, pursuant to section 307(b) of the 1934 Act, and i t  has 
d~ l igu tcd  them to serve the needs and interests of their communities."' Stations may fulfill this obligation 
I-:? pucucnting local news and public affairs programming and by selecting programming based on the 
par.icular needs and interests of the station's community Further, as the Fox Television court recognized, 
m i e  ufthe Commission's purposcs in  retaining the national TV ownership rule was "to preserve the power 
,:i aff i l ia tes  in bargaining with their networks and thereby allow the affiliates to serve their local 
roiiii i iuiiities better."i4o 

7 1  Localism remain> an iinportant anribute of the broadcast media industry We request 
-~ - ~~~ ~ 

~ " .I: I! 5 C .  4 <07(b). 

i'ut, ! ~ IO?-;XS,S~2(a)(l(I~,Ocl 5 .  1991. 106Stat. 1460. 
, :x  ,. 

>c'~ ' .  . ' g .  , A N h l ; A L  RtPOR'r O b  ' l l lL  FtI)Cb\t RADIO COMMISSION TO TllE CONGRESS OF THE U N l l F D  STATES tOK 
i t i t  Y E ~ H  ENDED J m F  30, 1927. a1 8-9 ("the commission found it possible to reassign the stations to frequencies 
whlch mould serve as a basis for !he development of good broadcasting to a l l  sections of the country . . . ."; 

Nr\r Y o r k  City and Chicaso stations were not allowed to dominate the situation"; SECOND ANNUAL REPORT Or 
!H I  F t ~ l l l ~ R A I  R ~ I N I  COMMISSION IO THt CONGKESS OF THE UNITED STATES FOR THE YEAR ENDED JUNE 30, 1928. 

'11 "-14 ,v,.\vrrn (describing preliminary enforcement of the Davis Amendment, ch. 263, 5, 45 Stat. j73 (1928), 
iep:nIsd Act of June 5, 1936. ch 51 I .  6 I. 49 Stat. 147.5, which. as amended, survives today in the form o f 4 7  
i ,.S c : j07ih)). 

K<.L.I \ !oN ,I/ ProgroininiriR 2nd ( 'omrnerciu1i:urion Policies, Ascerlainnrenr Requiremenfs, and Program Log 
!?cc,i,jremeim /or Commrrcral Tdrvi.vion Sririions. 98 F.C.C.2d 1075, 109 1-92 ( I  984) 7 32, reconsiderafion denied, 
0'; t (' :'.2d 3.57. uffirmed inpori and revcrred in parr on olher grounds, ilcfionjor Children's Television v. FCC. 

: .ur :~ $7 t C.C.Zd 191 ( I98 I ). ufirmed in parr und remanded in parr on orher grounds. Oflce of Communicarion o/ 
, h e '  I n i : d  ( 'huwh if Chri,v/ v FCC. 707 F.2d 1413 (D.C. Cir. 1983): Amendmenr of Secrion 3.606 of /he 
'~ O I ' I I I I I S  \ion ' \  R d e s  und Reguiuriom. Amc,ndmem U I  rhc Commission's Rules. Reguloiions and Engineerin8 

\ .riuidarx Ciincerning rhe Television Rroadcusl Service, i/ril ixuion of Freqriencies in the Band 170 Io 890 Mcs. 
 of 7 d c  ,,ision Br~~udcosfing. 4 I F.C.C. 148, I72 (1932) 7 79. 

. 

- 3  

X ?  ' t 211 741 (D.C. Cir. 1987); Derrgula/ion o/ Kadio, 84 F.C.C.2d 968,982 (1981) 1 3 4 ,  reconsideraiiondeniedin 

t .1 , 
01. 7~lcvi~ioi7,  280 F.3d aL I036 
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ci.inincnt whether. and to what extent. i t  is related to ownership limits. For example, do ownership limits 
tc~td L ' I IS I I~~  an  adequate supply of local information intended to meet local needs and interests? 1s such 
t i t  m > .  piiblic affairs. and other programming likely to be available in the current marketplace without 
c.l\ncr<hip limits? To what cutent do consumers' access to local news and information on non-broadcast 
I I IC~I~I  ( i  f i ,  Iielrspapers. cable television. DHS, and the Internet) impact this analysis? HOW much local 
11; \\. i t ~ ~ t l ~  infornmation i s  available on a typical cable system and on the Internet, other than news that 
or ig i r tak-  o n  broadcast stations'?"' Wotild some combination of market mechanisms and ownership 
l i ~ t t i ~ ~ ~  ir:ithcr than one or the (ither. best proinotc localism? Are consolidation and efficiency innovations 
l t \ e : b  t { i  reduce the level  or local programming or reduce the amount o f  programming that i s  locally 
p r ~ ~ l i i ~ e i ! ' ~ '  

\ I OCAL OWNERSHIP RULES 

~, -. 111 this scctlon. MC d ~ x u s s  ;rnd invite comment on possible changes to our multiple 
tz,vii<~rsliip rules concerning local broadcasting (the local T V  multiple ownership rule and the radio/TV 
cl(+s-ounership rule). We also invite suggestions o f  how we could achieve our goals o f  diversity, 
itlmpctirion. and localism by means other than broadcast ownership rules. The options include case-by- 
LISL detmninatinns of tnultiple ownership and a single ownership rule that would apply to a l l  media 
t w i t h i t i  We invite conimeiit on how best to define a "voice" or other measurement o f  viewpoint diversity 
II o u r  IL):al  rule^. In  this latter regard m e  focus especially on relatively new media such as DBS and the 
1i:tc:itet~ which t m e  become Ipowerful lorces in recent years but are not reflected in our current rules. 

A. 

.) 

Local T V  Mult ip le  Ownership Rule 

 the local T V  ownership rule allows an entity to own two television stations in the same 
I?M% po l i ded :  ( I )  the Grade B contours of the stations do not overlap: or ( 2 )  (a) a t  least one o f  the 
>iattni is i s  iiot ranked among the four highest-ranked stations i n  the DMA. and (b) at least eight 
ittdrpendently owned and operatin2 coinmcrcial or non-commercial full-power broadcast television 
\ lat iol ls ,.vould remain in the DMA after the proposed combination ("top four rankedieight voices test")."' 
III Lounting the number of independently owned and operating full-power stations that count as voices 
undcr the rule. only those stations wliosc Grade B signal contours overlap with the Grade B contour o f a t  
ka5t (mc o l the  stations in the proposed combination are counted. 

~. - 

I I3  

..I The C'ommis.iion adopted a rule prohibiting common ownership of two TV stations with 
iiitersecliny Grade B contours in 1964."' The rule was based in part on the Commission's earlier 

jiLersilication o f  service'. rationale, which wggests that the Commission believed its diversity concerns 
nerc better promoted by a greater number rather than a lesser number o f  separately owned outlets.115 In 

' a b l ~  operatori must carr? local channels: some cable operators have developed regional news and public affairs 
nioyxnming. For example. Corncast has stared that i f  runs "Corncast Local Edition," a five-minute program 
I c l i i e r e J  every half-hour on i t s  Washington. D.C . area cable system that includes intervlews with local government 
\QII i,ils m d  discussions of local and regional issues, amony other things: and local franchise authorities often 
r,cquirc that cable operators carry locall) originated programming on PEG channels. Applicorions for Consen1 lo [he 

I vu,i.\/ei. o/ Cum,ol o/ 'L ic rnx , \ .  C o m i  0.51 ('orp om1 4 T& T Corp., TrunJjeror, io AT& 7' Comcusl Corp , Trunsferee, 
\ lP [)o(hel No 02-70. Applications iinJ Public Interest Statement ("AT&T Comcasl Puhlic Inieresl Siaremenr") at 
4 .'-.ii i i i icd Fcb. 28. 2002). 

~~ ~~ ~ 

, I  

.. ,~ '  ! R 73.355S(b): Loud TI,' Ow. i i iwh,p  Rc,p.porr and Order. 14 FCC Rcd at I2907-08,T 8 
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i ')% C'ongress directed the Commission to '-conduct a rulemaking proceeding to determine whether to 
rc ' ta i i i .  modify. or eliminate i t s  limitations on  the numher o f  television stations that a person or entity may 
liuic operate, or control. or have a cognizable interest in, within the same television market."14' The 
C oinini\wn rebised the rulc to i t s  current form in 1999, citing as reasons growth in the number and 
l: ir#ety isf local media outlets and the efficiencies and public service benefits that can be obtained from 
I iunl t  mrnership. Additionally, the Commission sought to "facilitate further development o f  
 mip petition in the video marketplace and to strengthen the potential of broadcasters to serve the public 
Niitercit.'."' The Commission made relatively minor changes to the rule on reconsideration. In i ts 
i ~ m a i i d  t> i "  the Commission's 1999 Order. thc court found the Commission's explanation of i t s  decision to 
: I d i d e  only broadcast telrvision staioiis as voices insufficient. although it concluded that the 

4 .w i i i i iwon  had adequately explained how ihc local IN ownership rule "furthers diversity at the local 
~ L . I  .ri id i h  necessary in the -public iiiterext. irnder 5 202(h) o f the  1996 Act."lS0 

I 4 7  

149 

' 5  Helou we ask for corninen1 \rhether the local T V  ownership rule i s  necessary in the 
puhl i i  interest as the result of competit ion Does it continue to serve its original purposes of furthering 
d i n n i t ?  and facilitating competition in the marketplace? Does the rule promote the other goals we set 
t,inh above. including a l l  the various forms o f  diversity, competition, and localism? If the rule serves 
',)me ot 'our purposes and disserves others, does the balance o f  i t s  effects argue for keeping, revising. or 
:ihoiidiing the rule? In  the following paragraphs. we explore these questions in more detail. 

1. The Sinclnir Decision 

The voice test that applies to the current local TV ownership rule includes only TV 
\iail<ms As discussed above. in Sintluir. tlic court invalidated the definition o f  voices because the 
( sminiszioii had not adequately explained its decision to exclude other media. The court noted that the 
C omniis4oii's decision was inconsiytent with the definition of voices for the radiolTV cross-ownership 
rule. w h d i  also considers daily newspapers. radio stations, and incumbent cable operators to be voices. 
1~Iir  coun noted that, having found for purposes of TViradio cross-ownership that counting other media 
\,oih.es inore accurately reflects the aclual level o f  diversity and competition in the market, the 
( ommission had not explained why such diversity and competition should not also be reflected in i t s  
definition of voices for the local TV ownership rule. The court noted that on remand, the Commission 
:ria.$ adjust not only the definition of.voices, hut also the numerical limit, given that there i s  a relationship 
het \ree~~ thc definition o f  wices and the choice of a numerical 

76. 

"7.  We invite comment on l iow to apply a voice test for a local TV ownership rule, if we 
decide to  apply one. Should we continue to count only independently owned and operating fu l l  power 
Lmimercial and non-commercial television stations. or should we expand the media included in the 
dcfinitioii o f  a voice'? For example. should MC include radio stations, daily newspapers, cable systems, 
I IBS and DAKS, the Internet. and perhaps other media? To what extent do consumers view these other 
inredla as sources of  local news and inforniation'? In addition, we invite comment as to what numerical or 
rirhcr limit we should set for the number of voices. In current marketplace conditions, what number o f  
\oit:ej would preserve our competition and diversity goals'? Finally, we invite comment as to  whether 
an! definition o f  "voices" we adopt for the local TV ownership rule should be used in other rules, or 

.~ ~_____~ .~ ~~ 

"" ' I %  Ac:. 202(c)(2). 

I 

I / ai l?903.: I. 

L:1 L,   ai T I  0wner.rhip Rccon.srdcrolri,n O r d i ~  supra note 32 

.bnL/o;r .  1 8 4  F.3d at 160. Sec Section V for a liiore detailed discussion ofgnclajr.  

/ . i  ,IT 162 

iii 7"Ow'ncrship Repor/ undOrdcr. I 4  TCC Rcd at 1 2 9 3 0 - 3 l . ~ ~  57-58 
' 3  

, .  

i , ,  
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Lrlitther rhcre is adequate justilication for distinguishing between voices relevant to one rule and those 
IK lciant io another. 

2. D ivers ic  

l’he rule barring ohnership o f  two TV stations in the same market was intended to 
y e w v c  viewpoint diversit! and promote ctmpetil ion in local markets.”’ With respect to viewpoint 
c1hvcrsit.r the prohibition againsl common ownership o f  two top-four-ranked stations in the same market 
* \  :3s :ntclided ro aroid combinations of  two stations offering separate local newscasts.’53 The 
C wimis\ ioi i ’s analysis indicated that the top-four-ranked stations in each marker generally had a local 
w \ \ s ~ a < : .  while lower-ranked statiolis frequently did not. The Commission reasoned that permitting 
c’ f  mhinations hetween thebe two categories of stations, but not among the top four-ranked stations, would 
biittL~r preserve the possihilit) for difrerenl viewpoints i n  local news presentation. “which is at the heart of 
t ) !  ir ~ l i  wi~x ty goa I..” ‘‘I 

‘ 8  

a. Nature of viewpoints on local television 

‘-9 W r  seck evidencc on the extent to which local television stations express viewpoints in 
!~GII iicwscasl?; and. if so. wliether. and to what extent. those newscasts provide diverse points of view. 
U h;it ;ire a station’s incentives regarding the expression o f  a viewpoint, both explicitly through 
r!litklrialiLing and implicitly through decisions on whether and how to cover particular events? It i s  our 
:isidrrrlanding that TV stations have largely abandoned editorials because they fear that viewers who 
t I ~ j ; ~ ~ r c c .  with thc viewpoint cxpresscd w i l l  temporarily or permanently elect to watch another channel. Is 
illi\ acciirate? I1 so, what is  the effect o f  this change? News organizations argue that they have a strong 
ciorwinic incentive to keep their news coverage and reporting as balanced and unbiased as po~sible.~’ ’  On 
t l re olhcr hand. it appears that news periodicals and other print media may have defined and distinct 
i iewpoiiits If so, are different viewpoints explained or represented in their news reporting? What effects 
iirlbc national, regional. and local cable news had on (he expression of viewpoints in local markets? We 
<,:eh icnirnent on these issues. including whether local TV ownership regulations are necessary to foster 
\ iewpoint diversity. 

KO. We have already suggested that market incentives may preserve program diversity as 
c t t i c t i v e l q  as more diffused ownership structures.”‘ We seek comment on whether owners o f  broadcast 
<tallow lhave similar incentives with respect IO diverse viewpoints. Our understanding i s  that, when both 
iL.leviGcin stations in a duopoly ca rq  local news, the newscast typically is produced by a single set of 
pcrwnncl using one Let ot facilities. Are there different economic incentives among stand-alone stations. 

, ,  ,~ w o ,  TI’Owncrsh,p Kepporr mdOrder .  I 4  FCC Rcd at 12910-1 I , ?  15 

8 , , /  a !?I.<?, 7 66. 

,d 

Si,,. c omments of News Corporarion Limited and Fox Television Holdings, Inc., at  18 (citing 1998 Biennd 
!:e~.o,,. I 5  FCC Rcd at I I 149 (Separate Sratrmeni o f  Comm’r Powell) (“Local news programs rarely editorialize. or 
rich polltical candidates. or take srands on major issues . . . .”)); Doug Halonen, TV Edirords Merrr Endangered 
:~ILIIW t~!.E(’i~ROxic- MEDIA. June 8, 1998. a t  .: (noting thar “(general] managers feared they (editorials) could offend 
bie\\ers. .md thal in this clicker world. they’ll he gone”). See also Comments of Media General, Inc.. at 21-34 
i menin; tha! commonly-owned broadcast stations. even in the same market. may take different editorial stances ro 
i i iah i i i i i i c  rhe stations’ overall audience share). MM Docker Nos. 01-235 and 96.197, filed Dec. 3 ,  2001 

.’<’,., i ’ y ,  F(T’ v WNCZ, /.i,x/ener,r Guild. 540 1J.S. 582 (1981) (upholding, against challenges under the 1934 Act 
.i’ld thc l~ i r s l  Amrndmenr. Commission policy chat public interest is best served by promoting program diversity 
i l irwgh ‘1iarkt.t forces, and not by considerme station formats in ruling on applications for license renewal or 
: r ~ n \ t c r )  Duul.l\’i,ru,irkOrdcr. 16FCC Kcdat I I  131,737. 

. I  

, 1  

, ,I, , 
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-lu<yxilics. or "triopolies" 10 produce. in  a single newscast, a diversity o f  viewpoints'? What other 
:.\ idcncc or ecoiiornic theories would shed light on the '.viewpoint" incentives o f  commonly-owned local 
bri1adc;iit outlets? Are different viewpoint, produced by one editor the equivalent for diversity purposes 
, , f  :Jiiftirnt biewpoints produced by multiplc editors'? 

b. Connection between ownership and viewpoint 

81. In  the IYW Mrlliplc ( h t 7 ~ ~ , 7 h I p  Order. the Commission cited evidence that at  least some 
: L stat io i i  ciwners allowed local management to  make news reporting decisions.15' In addition. according 

1.1 !c5tiiiioiiy bcfore Congress by the president and Chief Operating Officer o f  Viacom, lnc., CBS' TV 
,.lalion> determine locally h o u  much news to air, what stories are run, and when they are aired.'" To 
$ v l i ~ i t  extent are station owncrs or the local news departments responsible for those viewpoints expressed 
iiir3nigli local newscasts? What evidence i s  available on this point? Do station owners have formal or 
i:itorinal policies that determine the inbolvement o f  station owners in news coverage and reporting 
; ~ e ~ i s o i i ~ ' . '  C'ommcntcrs are requested to provide information bearing 011 the connection between editorial 
1pidi.iiienr or news selection and station ownership. If the record indicates a lack o f  connection between 
,,wiiership and viewpoint expressed via local news programming, we seek comment on the weight that 
tintling \hould he accorded in our determination o f  whether the local TV ownership rule continues to he 
ruppi8rt;ible in i ts  prescnt form. 

E. Program diversity 

$2 The Commission previousl) has noted that a single owner of multiple outlets may have 
wcsiigei~ incentives 10 providc divcrsc entcrtainment formats. programs, and content on i ts  multiple outlets 
l t i a i i  would separate station owners. An entity that owns multiple stations in a market may have the 
iIiccnticI: to target i ts  programming to appeal IO a variety o f  interests in an effort to maximize audiences, 
,.ither t l ia i i  program its multiple outlets with the same format or programming, thereby competing with 
itself While ackiiowledgiiig this viewpoint in the 77' Ownership F N f R M  the Commission questioned 
\\hcrlier this model would promote a variety o f  viewpoints with regard to news and public affairs 
proyaniming, but sought comment on whether it may indeed promote diversity of entertainment formats 
,ind programs. We invite commenl on whether. and if so how, common ownership leads to provision 
\ ~ t  mort. diversc programming with respect to both entertainment and news and public affairs 
proyainming in order lo maximize audience share. If common ownership of multiple stations promotes 
p r o p m  diversity. how does this aftcct the need for the current local TV ownership rule? Absent a rule, 

I i o  

I M  

~~ ~ ~~ 

081 ,\lulriple On,ner.rh;p Order, 100 F C.C.?d at 34, 7 5 2 .  l ~ .  

I sstirl~onq o f  Me1 Karmazin. president and chiefoperating officer, Viacom Inc., Before the Senate Committee on 
< oIiImerce, Science and Transportation (July 17. 2001). 2001 WL 808306 at 7 (F.D.C.H.) ("Karmazin Teeslimonj") 
irC!tr striiions' news directors have completc frccdom locally. This is a fundamental CBS policy. And i t  i s  good 

, I  

h.lslness ). 

, ( J ) , ~ r , ~ h i p  FNPRM, I O  FCC Rcd ai 3 5 0 . 5 1 , ~ ~  61-63 ("While this model may, indeed, promote diversity of 
sntertsinment formats and programs. we question whether i t  would act similarly with regard to news and public 
<Iifa;r5 prgyamming.") The argument that a monopoly broadcaster might deliver more diversity than broadcasters in 
a clmpciiiivc marker originates with Peter Steiner, Program Pa//erns und Pre/erences and /he Workobilrty of 

Vecilicdlnons Hc assumcs that viewers prefer only one type of programming. Allowing viewers to have lesser 
piefcrred substitutes leads to a different result. Competition maximizes diversity and welfare as long as channel 
5r:acc : s  iinlimited See Jack Reebe, Insliruli~,nul Sinrourc and Program Choices in Television Markeis, 91(1) 0.1. 
I ( ) \  I i (IY77).  More recent work suggests that incorporating advenising may also change Steiner's outcome. See 
S,tniin Ailderson & Steve Coalc. Market Provi.rion o/ Public  good^: The Case o/ Bruudcasling, 2001 Working 
P.ipt.i. Uii iv. ofVirginiaand Corncll UniL. 

I" 71 ')i~ncr.shipfWPRI.I. IOFCC Rcdar;550.51.~63. 

, ~ / , ,  

I W X ' ~ I I ~ O M  IH Rudio Uroudcu.rting, 66(?) 0.1. WON. 194 (1952). Steiner's result does not hold under other 
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'.+(mid i i iar lct forces alone lead to increased program diversity on commonly-owned stations'? 

8.;. A second, inore lundametital. issue regarding program diversity is  raised by the dramatic 
id\;incc:i 111 video delivery technolog) in [lie past quarter century. Cable television systems and DBS 
,)I,>! ldcrs otter dozens, and often hundreds. o f  channels to subscribers. Entire channels are devoted to  
j w ~  riciilar hrmats or specialized subject\. The increase in the variety o f  programming available to many 
I i i i r r i c m  consumers toda) suggests that l imits on TV station ownership may no longer be needed to 
Dr'mlorc program diversity iii the video market. We seek comment on this analysis in connection with the 
k x z i ~  T i '  inultiplc ownership rulc 

3. Competition 

84. 111 the TI,' O ~ ~ n e , - . ~ h t p  Fk7'ICM. issued in 1995, the Commission identified three product 
mrher., in which television broadcastcrs operate: the market for delivered programming; the advertising 
n;irhrt and the program production market.'" Further. the Commission segmented the advertising 
ii;irkrl inlo national. national spur. and kical markets, based on thc nature o f  the geographic area 
1d.c.di.er.; wish to reach.I6' Thc C'ommission tentatively concluded that cable television directly 
:miipercs with broadcast television stations in each o f  these markets, and that broadcast radio and 
m\+.rpaper, compete with television in the local advertising market.i6' The Commission sought comment 
>II \* hether other suppliers of video programming (e .g . .  multichannel multipoint distribution service'" 
m.1 DI3S compete with broadcast televihion stations. The Commission stated that it may not be 
ippr<)priatc to include them becausc their market penetration was so low that they were not relevant 
,tih\ii!iites to a majority of Americans. I h e  record compiled in the IY98 Bienniul Report suggested I O (  - 

~ ~~ ~~ ~ - ~~~~~ 

hocldct markets are identified through examining the extent of substitutability among various products. A 
.ra:?dard method for defining the houndarics ol' the product market a particular firm operates in is to ask: i f  a 
i ) !mhci ica l  monopolist raised the pricc of i t s  product, to what degree would consumers continue to purchase that 

i ~ t l , d i ~ c ~  k)r turn to producrs ofother firms'? Irconsumers readily turn to other firms' products, then those products are 
,uhstiriiies for the first f i rm's products, and a11 arc in the same product market See U.S  Dep? o/JuvlIce and FTC, 
'PJ.' H v I : , ~ o /  Merger Guidches~  4 I I I, 57 Fed. Reg. 41552 (dated Apr. 2. 1992. as revised. Apr. 8 ,  1997). In 
.ippl! in: antitrusi law, DOJ and F.rC define a product market by postulating demand-side responses to a "small but 
.iyiilicdnt and nonrransirory" increase in price by a "hypothetical monopolist." 

' ' ~  bee I ' L  On.nership FWPRM, I O  FCC' Rcd at  3541, 7 3 5 .  See ulso R.  M .  Owen and S. S. Wildman, VlUEO 

i c ~ ~ V R I I ( ' \  at 1 1-13 (Harv. Univ. Press. Cambridge MA, 1992). 

' I '  III thh. Locul TI' Ownership Repon irnd Ordw the Commission concluded that the evidentiary record supported 
:ljl Srncral conclusion that there may be some intermedia substitutability in the markets served by broadcasters. 
rh. evidence, however, was insufficient r o  characterize generally the degree of the substitutability of different 

, n d ! , r .  'Ye', Locul TI 'O~~~nc~r ,vh ip Rcporf rind Order. 14 FCC Rcd at  12919-20, 7 33 .  In  our competitive analysis of 
'ecent r d i o  transactions. we have presumed that the relevant product market i s  radio advertising. However. we 
' l a \ e  ;irlr.d whether we should continue focusing on the radio advetiising marker as a separate media market. Local 
J?<,diZj Ownc,r,htp NPRM.  I6 F(:C Rcd at 1'4885. 

,,I 

8 6 .  

I'le [predominant use of the 2500-2690 MH/ band i s  by the Fixed Service for Multipoint Distribution Service 
'-!.ll)S-.i. Multichannel Multipoint Distrihution Service ("MMDS')), and Instructional Television Fixed Service. 
I r .~d~ t i~mdI l~ ,  MMDS spectrum has been used to drliver multichannel video programming (known as wireless cable 
e r v i L e 1  to residcntial customers. In 1998. however, the Commission released the Two-way Order permitting 

v7MI)S licensees to construct digital two-way systems that could provide hi&speed, high-capacity broadband 
ert kc .  mcludinp two-way Internet service v ia  csllularized communication systems. In Amendmen1 oJParrs 21 and 
4 ii I i i o h k  ,Wiilftpoinf Dtsrrrhulioii .Sen.iic ioid lnsfnrcrionul Telev~sion FIxed Service Licensee.7 10 Engage in 
I . \ : .<,  7 1 i ' o - M > ~ ~  Trrunrtnr.cswns 13 FCC' Rcd I Y  I I2 (1998), recon., 14 FCC Rcd 12764 (1999),/urrher recon., 15 

8 8 4  

i ' C  R c i l  I4566 (2000). 

1 I i J ~ncwh ip  F,YPRAI. I O  tCC Rcd at 3528. 4 29. 
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Ihai t l i t b  situation may havc changdiC6 We encourage comment on which types o f  firms compete in these 
i w c k t : ,  today. Are there media ourlets othcr than those discussed here, cg.,  the Internet, that should be 
i onsideled to he competitors in these product markets? We seek information on the local market share o f  
I )HS a i d  multichannel multipoint distribution service, as we generally only have aggregate national 
;ubwipt ion data for these services. If broadcast T V  competes with cable and other media. do our local 
thwlcast  ownership rules affect broadcasters' ability to effectively compete? 

85.  The Commission tentatively concluded in the TV Ownership F N f M t h a t  the geographic 
Iriarhct !or delivered prograrnminp was  local: the geographic markets for advertising were both national 
r i i i ( !  Ix,II; and the geographic market for program production was national/internationaI in scope. Local 
s i y a l h i s  markets are particularly diff icult to define because the local footprint o f  a broadcast outlet is  
i i h k , l >  I , '  be dirkrent than the geoeraphic area covered by other media outlets, such as cable systems. We 
-eeL roinnient on how we should define the local geographic media market. Commenters are encouraged 
1 % )  iiihriiit data that we could use to  identity relevant competitors within geographic markets. 

a. Advertising Marke t  

86. For our competitive analysis o f  the local T V  ownership rule, we seek comment on 
..d\crti\ing markets. Advcrtising markets arc both national and local in scope because of the differing 
csoyraphic areas advertisers wish to  reach. Certain advertisers wish to reach the entire nation at once 
\ \ i t l i  t h r x  advertisements and therefore seek out media outlets with a national footprint. The sources o f  
~ n r d i a  \with a national footprint include hroadcast television networks, program syndicators, cable 
iclcv tsi,m networks, DBS and possibly cablc multiple system operators ("MSOS").'~' Other advertisers 
,'!re wi I \  interested in paying for advertisements that reach viewers in a specific, local area. These 
,id\ertisc.r$ wek out niedia with a local I;)otprint. These local media include individual broadcast 
t i , l<. ixt(q1 stations, individual cable syateni operators, individual broadcast radio stations, and local 
iie\rspapers. The "national spot market" is  a subset o f  the local advertising market. I n  this market, 
i ia t io i ia l  advertisers buy advertising timc on certain specific local media outlets in order to  bring a 
yxc ia l i ied  adbertising message to only some regions o f  the country. Generally, the national advertisers 
irork s i t h  national advertising representative f i r m s  to place these advertisements. With newer 
iechnol,,gy. however, the telcvision networks are able to  place national spot advertisements into their own 
lee& We ask tor comment o n  this analysis o f  advertising markets, and on the policy implications o f  this 
mlr .Ither analyses for our ownership rules. Our goal is to ascertain whether the local TV  ownership rule, 
, t s  ,:urrently formulated. continues to hc needed to promote competition in these advertising markets. 

Broadcast television station5 compete most directly in the local advertising market. We 
,cek 10 idcntif) the relevant competitors in this market. Has the consolidation o f  cable systems into local 
:inti reclonal clusters improved the ability o f  cable operators to compete with television broadcasters in 
i l i e  local advertising markel? At  a minimum. we expect that local cable operators that can offer an 
,id\ertising product comparable to that uf  local television stations should be included in our analysis. If 
~ v e  conclude that cable operators do compete in the local television advertising market, that would suggest 
:hat Ihe rule as currentl) structured may iiot be necessary to promote competition i n  local television 
; idxrt lhing markets and that a more relaxed ownership l imit may be appropriate. If we conclude that 

I h l  

87 

'"" .iuY,\Llm/mru/Repori, 15 FCC Rcdal I I1 I2-13,T 100. 

i u l n  in Section I V  ofthis "orice. 
" W? 3 k  whether examination of advertising competition is. or should he, relevanr to our analysis ofthe ownership 

1 r& r iind Comcast stare in their license rransfer applications that their combination will enable them to reach 
ic-hcrs in 8 of ihe rop I O  DMAs and thereb) hecome the first cable multiple system operator that can viably 

AT&T Corncusc Public Inrerr..rt 

, . , 8  

% ilnlpett with broadcast and cable newark\ ior national advertising dollars. 
~' lm: ,~ inc! ! i ,  ,suDru note 13 I. a1 45-46 
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c h i c  qierators and television stations constitute the relevant market participants, we propose counting 
C,IC!I ~)i i t Iel  equally for purposes of assessing local advertising competition. We seek comment on this 
it$iaib\is, including whether a metric othcr than outlet counting is  more appropriate in this area, and on the 
i i i a \ . i i n~ i i n  level of concentration among these outlets that would ensure competition in local television 
dhcr l is i i ig  markets. We encourage commenlers to submit empirical analyses o f  whether advertisers view 
Afl?r?i i i  advertising media as substitutes ior local television. Such data might include advertiser 
,:widin;, patterns or information from firms that purchase advertising for clients. 

38 I t  i s  also possihle that radio dations. daily newspapers, and/or direct mail may, for some 
.d\<rl ihtrs. rxefl  competitive pressure on local television advertising rates. If one or more o f  such media 
i ~ c e  substitutes for some advertisers but not for others, we seek comment on whether to include such other 
,. inipstiir_c outlets in our advertising cornpetition analysis. For instance, if daily local newspapers are 
-,ib,rituies u i th  local tele\ ision advertising for only some advertisers, including local newspapers as a 
i!iIl\ :oinpeting outlet in our analysis might overstate the true competitive impact o f  newspapers on 
! ~ . l c \  t i i im advertising rates. Conversely. the exclusion of  daily local newspapers from our analysis could 
r:~s1111 i n  a local television owncrship rule that is unduly restrictive from a competitive perspective. Wc 
,Trc.nyl! cncouraze cornmenter5 to address this issue o f  how our local media ownership rules should 
,i.:c,wnt lor this issue o f  partial substitutabiliry. 

h. Delivered Video Marke t  

89. For our competitive analysis o f  the local T V  ownership rule, we also seek comment on 
the inarket for delivered video programming. In  the TV Ownership FNF'RM, the Commission observed 
i i ia i  the time Americans spent viewing television remained steady between 1970 and 1988. The 
i oii i inision concluded from this stability o f  television viewing over time that "delivered video 
~ rog rm imtng .~  could bc a re loant  market.'"" We wish to revisit the evidence on this issue, including 
i;pd:ited data on Americans' television viewing. If such data shows comparable levels o f  television 
i i ewng  from 1988 to the present, should we continue to define delivered video market programming as a 
iclr \ont niarket'' If delivered video programming is a relevant market, we must determine how to 
t>ic,isiirc market concentration. The Commission has traditionally used the number o f  separately owned 
\Latiunh or outlets serving ;i market. We seek comment, however, on other potential measures of 
: oiicrntration. such as audience share. 

'90. Consumers have entertainment alternalives to watching television ( / .e . .  delivered video 
progranimlng from broadcast TV. cable TV .  and DBS). These options include video programming from 
VC KJDVDs.  movie theaters and the Internet, as well as non-video entertainment such as listening to 
I ~ i i t i i ~ '  programming, reading. and virtually any other activity that a large number o f  people find 
cntzriaiiting. To what extent do consumers find these entertainment alternatives to be good substitutes for 
tclt vision viewing? If there i s  substantial substitution between these alternatives and television viewing, 
tlii:, iiiq suggesr that the relevant market i s  broader than delivered video programming. How should this 
,:Hcc! oiir maly i is  of the need for a local TV ownership rule or how such a rule should be drawn? 

')I Assuniing that the delivered video market i s  a relevant product market for our 
h ompetltion analysis. the Cotnmisqion has tentatively included commercial broadcast television operators, 
Inh!ii Ibroadcast television station operators. and cable system operators to be economically relevant 
.:ItLriiative suppliers o f  delivered cidco programming.'" The rapid growth of DBS since 1995 requires US 

mcluile I IBS as a strong participant in thc delivered video market. We seek comment on other media 
i l ia! shcwld be included in  the delivered video market. For example, in our Eighth Annual W P D  

~~~ ~ ~ ~~ ~~~~ 

"' I1 1 Jwwr.shi/> FNPRM, 10 FCC Rcd at 3536.7 24 
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< o i ? i / w / t ~ i o n  R q i o ~ / ,  we detallcd the status ol'additional potential competitors, including: wireless cable 
v.stcrti5. SMATV systems. local exchange carriers. open video systems, Internet video, home video sales 
aqid rcntals. electric utilities. and broadband hervice providers.'" Some o f  these media are not available in 
~ m i r l >  niarkrts and. thus, may not be relernnt substitutes to a majority o f  Americans.lJz Should a level o f  
iiiarhct penetration be deemed at hh ich  a non-broadcast video delivery media directly competes with 
broindLa,t tclevision stations'! Horn' does the fact that there are no consumer fees for broadcast TV affect 
qw , ~ n a l ~ m ~ ' !  

' '2.  While some video delivery media may be considered good substitutes for entertainment 
yrogrmming, are the same media good siibsiitutes for local news and public affairs programming? What 
! i ie ; iu re \  5hould we use to determine whethcr consumers view different media as substitutes for 
-iitritaiiimcnt programming or news programming'? Although cable systems carry local broadcast 
r ' a t i o i i b  m d  therefore may be considered good substitutes for both entertainment programming and local 
I ICU,  atid public affairs programming, DBS systems and other media may carry less local news and public 
~ l . f a i r c  programming. To what extent. i f  any, should our analysis o f  competition in the market for 
LIcIivcrcd programming differ from our analysis o f  viewpoint and program diversity? 

E .  Video Program Production M a r k e t  

43 I elevision stations. along with TV networks, cable networks, cable operators, DBS 
i,ctncd,\ and DBS operators purchase or barter for video programming. The program production market 
,oiuld be affected if relaxation n f the  local TV ownership rule permits a broadcaster to exercise significant 
itiarhct power in the purchase of video programming. The result might be that suppliers of video 
proqanlming would be furccd to sell their product at below competitive market prices in order to gain 
cil;cei> LII the local market controlled by one or a few local group owners. The potential for the exercise o f  
sucli market power. however, depends critically on the absence o f  a sufficient number o f  competitors. 
1 ht- cver-increasing number o f  alternative providers o f  delivered video programming in virtually every 
i i i i l l ~ i i  market may mitigate the potential for distorting the prices o f  video programming by providing 
;rog3n; producers with additional outlets for their product. We solicit comment on this point and 
cviilencc on the potential market power in the purchase o f  video programming if we were to relax the 
h ~ i l  ~wnersh ip  rule. 

d. Innovat ion 

Y 4 ~  We seek comment on the impact that the local TV ownership limits may have on 
itil loration in the media marketplace. Does our current rule promote innovation'? Would relaxation of the 
ILicd T\' oanership rule increase incentives or resources to provide innovative broadcast programming or 
new lhroadcasr-based technologies or services? What effect, if any, would a relaxed local ownership rule 
I m c  on the transition to digital television. or the provision o f  other services by  a local TV station? 
I .?,iniples o f  innovations that have been withheld from the media marketplace as a direct result of local 

-~ ~ ~. ~~~~ ._ 

I ~:i;h;t,,.lnnuul MI'l'D C'urnpei~i~oi~ Repor/. 17 FCC Rcd ar 1271-97, 77 55-1 15. Local telephone companies may 
pro\ i i l e  video programming services in their telephone service areas through radio communications, as a cable 
\,v.;!ctn, OT hy means of an open video  system^ I n  addition, telephone companies may provide transmission of video 
I-,roiramrning on a common carrier basis. Electric utilities possess characteristics. such as ownership of fiber optlc 
wttborkG and access to public riphrs-of-way, that could make them distributors of multichannel video programming. 

Whilc competitive satell i te alternatives 10 the incumbent wireline MVPDs are developing and attracting an 
I IL icds i i i?  proportion of MVN) subscribers. most consumers have limited choices among video distributors. A 
~ . . ' I a ~ i \ e l )  small percentage of Lonsumers have ;I second wireline alternative, such as an OVS or overbuild cable 

mi. .4mong the several wireles5 technologles used to provide video programming service. DBS i s  the only 
b - ~ r ~ l c s >  lechnoloyy currentl) akailable Io a majority of subscribers nationwide. Eighrh Annual M V P D  Cornperilion 
Y e j o t ! ,  17FCCRcdat 1298.3 119. 
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: L rwiicrship l i m i t s  would be particularly useful to our competitive analysis 

4. Localism 

We seck comment ai whether and if so, how the local T V  ownership rule affects 
I ~ ~ C . I ~ I \ I I I  Iloes the local T V  ownership rulc affect either the quantity or quality o f  local news and other 
f!rozidniiniiig 01'  local iiiterest produced and aired by local stations? Does i t  affect the local selection of 
!?c\\,  ioi itcnt that i s  aircd? We request that commenters provide data on the impact that T V  duopolies 
. i l l? I o ia l  Marketing Agreement1 ("I .MAs ) have had on the production of local programming by 
-:at t o n  involved in such combinations or arrangements. According to testimony before Congress by the 
I~rc,~deiit and Chief Operating Ofticer OF Viacom. Inc.. after CBS' combination with Viacom, which 
~ * ~ x i h e d  in s i x  duopoly markets. CBS had. or planned to have, half-hour news spots or hourly updates on 
.:ations ti1 li\,e ditferent markets. that had iiot run such programming We invite comment on 
i\ h ~ 4 i e i  thcsc assertions reflect industry-wide trends. We ask commenters to provide empirical data that 
kn io i i \ t ra tcr  increascd or decreased Ic\.els of local programming as a result of consolidation. 

, ) 5 ~  

.. I:, 

:,(j In thc l Y M  M u / / ; / J / ~  Ownership Order, the Commission cited awards received by T V  
.iatioiis -'from leading professional organizations and community organizations" as one relevant indicator 
,, I' it\ia1 news quality. I I  such awards are a reasonable barometer of news "quality," we request 
.in:~iric;il analyses o f  whether these awards tend to be earned systematically more or less often by TV 
L!iiopolic< and/or LMAs. 

1'5 

117 Local T V  newscasts and local public a f fa i r s  shows are an important service provided by 
l i ~ c . ~ I  televi5ion stations. The cost of producing those programs may represent a significant portion o f  a 
,rai ioi i ' i  budget, panicularl) in small markets where the fixed costs o f  production are spread over a 
:':luti;clb small customer bahe. We Feek comment on whether the current local T V  ownership rule affects 
PIC L iahility 01 existing local nenscasts and/or potential newscasts, particularly for small stations. 
i t>:iiinciiters asserting that a relaxatiun of the local T V  ownership rule w i l l  result in more local news are 
rcqiiested to specifically address whether such greater output outweighs the potential loss of  diverse 
\oiccs among stations that previously had separate newscasts. Are there other factors or policy goals we 
,nould consider in determining whether to retain. modify or eliminate the local T V  ownership rule? 

B. Radio/TV Cross-Ownership Rule 

98 The radio/TV cross-uwnersllip rule limits the number o f  commercial radio and television 
. t a i i c m  one entity may own in a market The rule allows common ownership o f  at least one television 
-raiic,ii imd one radio station iii a market. 111 larger markets, a singlc entity may own additional radio 
-.rai~oii\ depending on the number of other voices in the market."6 

~~ ~ ~ .~. ~ ~ 

' \I 1 VA ~br a time brokerage agreement is n type of contract that generally involves the sale by a licensee of 
, 1 1 5 ~  ic,te I,lock$ of time to a broker that then slipplies the programming to f i l l  that time and sells the commercial spot 
.i~l\cni\ements that supporr the programming Local TV #wner.shrp Repor! und Order, 14 FCC Rcd at 12958. 1 

?t  

' i ; ;,.n,.on Teriimom; .wpru. note 158. at 9 

' ? J ' f  i i d f f p / e  Oiwwrsh/p OrJer, 100 F.C C 2 d  at 32-55, 11 48-50 

" i- C I K S 7: .5555(c)  Thc radio!TV cross-ownership rule generally allows common Ownership of one or two 
i <ldi i rns and up IO s ix  radio station> in any inarket where at least twenty independent "voices" would remain 

:10\ -( mibination. two TV stations and up to four radio stations in a market where at least ten indepelldent "voices" 
\ \ c ! i i l c !  rcmilin poqt-combination; and one TV and one radio station notwithstanding the number o f  independent 

~ o : c t s "  in rhc marker. I t  permined under the local radio ownership rules, where an entity may own tWo 
n i n c r c i a l  T V  \tations and S I Y  commercial radio stations, it may own one commercial TV station and seven 

(continued .... ) 
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w The original rule, which prohibited radio/TV cross-ownership, was adopted in 1970. In 
3dopliiig thc rulc. the Commission stated explicitly that -‘the principal purpose o f the  proposed rules i s  to 
pr ~ i r i o ~ c  diversit! o f  viewpoints in the same area ... [W]e think it clear that promoting diversity o f  
Svviicr5hip also promotes L.ompetition.””~ l h e  Commission adopted a presumptive waiver policy to 
p r n i i t  ccnain rad io i rV combinations in 1989. and relaxed the rule to i ts current form in 1999.”’ The 
C 8)mmiwon relaxed the radio/l‘V cross-onnership rule to balance i ts traditional diversity and 
ciwi iet i l ion concerns with it5 desire to permit broadcasters and the public to realize the benefits of radio- 
tcim Lioi! common ownership. The modifications were intended to ease administrative burdens and 
prkn ide predictability to broadcasters in structuring their business transactions. In the 1998 Biennid 
H . , p w  I l i e  Commission concluded that no iurther changes were warranted because the radio/TV cross- 
mLn.mhip rule had been s o  recentl) rzlaxcd. but it committed to  monitor the market effects of our 
(It rcwlalory actions to determine whether further changes are warranted.”’ 

I 79  

100. We ask parties to comment on whether the radioiTV cross-ownership rule is necessary in 
t l i i  miblic interest as the rcsult of competition. Does it continue to sewe i ts original purposes of  
prciiiiotiii: economic competition and diversity. panicularly viewpoint diversity’? Does the rule promote 
rhz i i l icr goals we set forth above. including the various forms o f  diversity and localism? I f  the rule 
~ i b c ,  wme of our purposes and diserves others, does the balance of  its effects argue for keeping. 
rci.i,iiig. or abolishing the rule? In  thc following paragraphs, we explore these questions in more detail. 

101 Some o t  the issue> and requests for data contained in the preceding section on the local 
I \) i>\vilcrship rule overlap with our analysi5 o f  the radioiTV cross-ownership rule. For example, our 
rcqiie\t lor comment on consumers‘ sources for news and information is  directly relevant to both the local 
7 V  ,>wiirrship rule and radioiTV cross-ownership rule. Issues of viewpoint diversity and localism, and 
i5,ues ( 1 1  competition iil the advertising market and innovation, are also relevant to both the local T V  
ownersllip rule and the rad ioKV cross-ownership rule. Where appropriate, we wi l l  apply data and 
a i i a i?s i z  from that section to our analysis o f the radio/TV cross-ownership rule. 

1. Viewpoint D ivers ih  

102. The currenl rad idTV cross-ownership rule counts as a media voice each independently 
( I  .\‘r!ed a i d  operating same-market full-power commercial and noncommercial broadcast television and 
iCidiii italioii. It also counts certain types of‘ daily newspapers and cable systems because “such media are 
a i l  :mpurtanr source of new5 and information on issues o i  local concern and compete with radio and 
tcle\i i ion. at  least to some extent. as advertising outlets. rhus, the current rule implies that only these ,>I81 I 

~ ~~ 

I c.m!iniied frvm previous page) 
~.l~mmcrc!31 radio stations. For this d e .  il “V~IICC” includes independently owned and operating same-market. 
c.,minzrr ~ a l  dnd noncommercial broadcast I ~ V ,  radio stations, independently owned daily newspapers of a certain 
c,rc~~lat icvi,  and cable systems providing generally available service to television households in a DMA, provided 
11~ai a l l  c.ible sysiems within the DMA are counted as a single voice. Loco1 TV Owner.ship Reporl and Order, 14 
T ~ X  K C ~ I  

~itncnilmrni o/Seciion,r 7.7 3.i. -3 240 und 73 636 u f lhe  Commission’s Rides Reluring ru Mulripli, Ownershrp of 
. ‘ ~ n ~ ~ k r d  ~ : l l  and lif~~vl.rii)n Aroodca.v/ Siulion,,, 22 F.C.C.Zd 306, 313 (1970) fi 25, recon. granred in parr, 28 
i C ( ~  3!h62(197l).  

1 2 9 ~ 5 2 . 7  I I I 

’ 1 III presumptive waiver policy originally applled in  the top 25 television markets 

’ ’ I m u /  7L.Oivnership Reporr und Order. 14 FC‘C Rcd at 12948.71 102-03. 
I h , ,  , 

I ‘ W Y  hmnrul Repurl, 15 FCC Rcd at 11073, 
/ rliai !I O w n e r . h p  Repurl undOrder. I 4  FCC Rcd a i  12953, 71 13. 

26. 
I . .  
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I l . i r i icular types of media contribute to viewpoint diversity.'*' The rule does not account for news 
:i'.ailahlt on Internet weh sitcs. DBS. cable werhuilds. magazines or weekly newspapers. In our 1984 
i t  \ i c \ \  - I  the national TV o~ners l i i p  rule. however, we concluded that, with respect to viewpoint 
( i ' L t i ~ +  the niarkct includes a w,ide variety o f  media types engaged in the dissemination of ideas, 
i !~cl! idi i ig not only tclevisioii and radio outlets. but also '-cable, other video media. and numerous print 
i i ie ( i i i j  ;I- well. Should those media be cciuiited in a new voice test for radioiTV cross-ownership, and 
1 1  SII. !o :vhat eslent? Should we couiil each independently owned cable network carried by a cable system 
1 1 :  i market a h  one mice" Does coniperilion among these media render the current restriction 
ur i iwLe\~an ' '  I'inall?,. !Le seck comment on any alternatives to  a voice test. 

, . ' X i  

2. Localism 

In  1989. the Commission concluded that the cost savings and aggregated resources o f  
wibincd radio-television opcrations appeared to contribute to more news, public affairs and other non- 

i ' t i tcmi i imci i t  programming. Rased in part on that finding, the Commission adopted a ne" presumptive 
.( c r  Iulicy allowing increased radio-television ownership in the top-25 television markets and in 
.~en,iw \itriations involving the acquisition oT'Yailed" stations. I t  anticipated that this policy would lead 
i , )  ;: llmited inumber o f  additional radio-television combinations that would enable the Commission to 
. ) n t , i ~ ~ ,  'rdditional evidence regarding the advantages and disadvantages o f  maintaining the cross- 
. .~siiership rule.' We seek comnient on the quantities o f  local news and public affairs programming 
p t o i l d e t l  by TV-radio combinations and stand-alone TV and radio stations in those same markets. Are 
.~wibinations and stand-alone stations providing comparable quantities o f  such programming? If T V -  
r , d : o  coinbinations produce a greater quantity of news programming than non-combined stations, does 
ilia: niggect that greater cross-ownership among T V  and radio stations would produce more news and/or 
p b l ~ c  affairs programming'! I t  the quantity o f  news and public affairs is the same or less on cross-owned 
~, !a i io i i> .  does it suggest the opposite'! 

3. Competit ion 

In analyzing the rclat~onship o f  the radio/TV cross-ownership rule and our goal of 
L o ~ n p e t ~ ~ i o ~ ~ .  the ke j  issue under our traditional competition framework i s  the extent to which radio and 
I&L isi,w stations competc with each other to attract advertising revenue. The stronger the competition 
twt\\ceii these two outlets. the inore relevant a cross-ownership l imit may be. Relaxation or elimination 
i f ihc rule ma! not harm competitiiin if the record shows that there is  weak substitution between radio 
. , i i t !  t:.lcvision advertising. We ~ e l c o m r  comment, as well as any empirical studies, on the substitution 
beia,mi radio and television advertising. We also wish to consider what bearing advertising substitution 
herween radio, television. and other outlets. such as newspapers, magazines. and Internet websites, may 
lis\ c O I I  this rule. Any empirical worh demonstrating such advenising substitution is strongly 
r i i c  orira:ed. 

105. 

03. 

' 84 

104. 

We are also conccrned Nith the impact that radio/TV cross-ownership l imits may have on 
Inrl,)\ation in the media marketplacc. Docs our current rule promote innovation? Would relaxation o f  the 
tad~v:TL' cross-ownership rule increase incentives to provide innovative broadcast programming or new 
hrtIadc;ist-based technologles or services? Examples of innovations that have been withheld from the 

!~l:c iule a h  excludes non-t:nglish language daily newspapers ~ for example, €lDtario Lo Prensa in New York 
, i r .  ,in11 1.0 O p m n  i n  Los Angeles ~ nolwithsfanding that the rule counts Spanish-language or other non-English- 
~ in2uJt.c mdlo and televi5ion 5iaIions. 
\: 

' w J  i!u/ilp/e Ownershp Order. 100 F.C.C.2J a[ 25 ,125  
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intdi.1 inarketplace as a dircct result o f  rad io i I~V cross-ownership limits would he particularly useful to 
oi i :~ ~ornperit ive analysis. Are there other factors or pol icy goals we should consider in determining 
\kl,ctlicr retain. modify. or eliminate the radioiTV cross-ownership rule? 

(~ 

I V6. 

Alternative Means to Achieve Goals 

l r  the record demonstrates that the current ownership rules are no longer necessary to 
;ic~u:iIl~, serve the stated goals and the puhlic interest, we seek comment on the most appropriate means to 
d c : i i c v t l  tlre sfated goals. u‘c see. at a minimum. three alternatives: ( I )  case-by-case approach; (2) ouflet 
s p m l i ~ .  rulcs; and (3) a single local media tiwnership rule covering al l  outlets. Often. bright line 
c l r~ ic tu ra l  regulations have the cffec! of  being both over-inclusive and under-inclusive. That is, a 
~p, ip i i ) Ia t~ ic  urructural rule may prohihit a cornhination that poses little competitive or consumer harm, or 
crilail\ substantial consumer benefits. Or. such a l imit may allow anti-competitive combinations that 
iic\ertlielcss satisfy the rule. We ask whether our stmctural regulations should be replaced with a case- 
h! -C.I?C rcview 01‘ transactions so that a fact-specific analysis o f  the impact on our policy goals can be 
iuliiduL.teti 111 thc alternative. or in conjunction with a case-by-case review, should the Commission rely 
so le l \  r~~~ thc unfenered marketplace to achieve its stated policy goals? If we dccide to  retain structural 
rules. 5hould the Commission retain a set o f  outlet specific rules similar in form to our current rules? 

IO7. We recognize that a pure case-by-case approach could create an unnecessary level of 
uiicerrainiy among media firms. Such uncenainty could be mitigated by one or more “soft” ownership 
c , p  .4 ;of1 cap would identify a certain level of ownership concentration below which a transaction 
Mi)uid be presumed lawful, and above which the transaction would be unlikely to be permitted, but would 
bc r o i e u e d  by the Commission on a case-hq-case basis. I f  we adopted one or more soft caps, we 
aiiliLipale identifying the factors we would consider in evaluating proposed above-cap transactions. We 
i c A  ~ontirient on these matters. 

! # I S  If we decide to rctaiii structural rules. should the Commission retain a set o f  outlct 
q x c 8 L  d e s  similar in torm to our  current rules? This type o f  ownership rule structure may permit the 
Commission to l imit specific harms and promote specific benefits in a more targeted fashion than would 
cd\e bv-case review. For example, i f  we found that two outlet types were both the undisputed leaders in 
cvntrihuting to viewpoint diversity and were the only two competitors in a particular advertising market. 
\\c v.cwld explore whether a cross-ownership limitation was necessary to preserve viewpoint diversity 
a i d  economic competition. 

109. A s  suggested by this hypothetical, however, such an outlet specific method could require 
prrsuasive evidence that particular outlets arc sufficiently unique that they merit treatment separate from 
o i l i c~  ciutlets. The Sinclair coun held that we failed to justify applying disparate voice tests to broadcast 
Icier is iw stations in the local TV multiple ownership and the radio/TV cross-ownership rules. For this 
reastm. rhould the Commission adopt n local single media ownership rule that is  applicable to  a l l  or some 
niedia oliilets and dependent on the number 01’ independent “voices” in any particular market’? This single 
rule opticln i s  intended to addresh only those instances in which the ownership o f  multiple media outlets 
incl!ided a broadcast station A sinsle rult. applicable to  al l  media might help avoid the type o f  
incoii\istency criticized by the Sinduir court The goal o f a  single rule would be to replace outlet specific 
rljle., thai no longer may be justified hy themselves but which, viewed collectively, may continue to be 

pi o p \ a l \ .  
ntscssar) in some form to promote compelition, diversity and localism. We seek comrnenf on these 

10. A key tactor in whether we pursue a single tramework or more outlet specific policies, or 
mher optlons. is fhe feasibilitj o f  synthesizing the results o f  our various inquiries. We have identified the 
piuniotion of diversity, competition, and localism as potential guiding principles in setting ownership 
pol i t : t~s 11 i s  cunceivahle that certain media outlets are substitutes for diversity purposes, but are not 
st:h%lllutes lrom the perspective o f  advcrtisers or program producers. In  that situation, one option might 
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l ic I , I I niaintain same-outlet restriction5 ( e g . .  a limit on the number of commonly-owned radio stations 
p:r i i iarhet). perhaps based on inarhet siLc. in order to preserve economic competition among those 
.;:itist\ t l ia l  directly compete with each other. and (2) eliminate the cross-ownership rules based 011 clear 
L ' . I ~ I C I I C L  that Americans today rely oil a far \bider array o f  media outlets than they d id  decades ago, when 
ik ,ros:-ownership rules were tirst adopted. Or. if the evidence supported a finding that ceaain different 
!' p u  ut outlets were particularly important news sources, we might replace the cross-ownership limits 
:,.itii mi .)vera11 per-market cap on media outlets. We seek comment on whether this type of ownership 
" i i i i i ew ixk  wwld he an appropriate response to a record that showed that the markets for advertising and 
!r\ i !)oi i i t  d k r s i t y  are lint cotcrmincus. It wc adopt such a framework, should we adopt grandfathering 

pri i , .  i<ioiis. aiid ifso. what limits should u c  scr? 

I I .  Another approach to sctting a single ownership rule would he to focus on promoting 
'. . t \ \po i i ! t  diver4ty. Such a rule might hc appropriate if evidence in the record were to show that certain 
i i ~ed ia  wnstitute an "essential class" c i f  news outlets for Americans loday. If the evidence before us were 
i i :  \ h w  for example. that local television stations. local cable operators, and daily newspapers were a 
~I,,illiil ;roup 01' influential news oiitlcts. we might consider a local media ownership rule that permitted 
. ' ~ I C '  t r i t i i )  to own up to a certain percentaee of such outlets in a local market. Such a rule could l imit rhe 

We seek comment on the 
!!iiplicatio,ns of  vuch a result. In setting the appropriate percentage cap, we would rely partly on the extent 
I , )  svhicI; the ekidencc indicated that all other media -- such as radio, the Internet, weekly newspapers, 
,i:au/ini.s. cable and DBS -- werc hignificant (though not "essential") outlets for Americans to obtain 
KU, ant1 intormation. Wc seek comment on this option and, in particular, on whether such a rule aimed 
~ i i  rroinoting viewpoint diversity would effectively promote competition in local media markets as well. 
t l y  limiting application o f  this rule to 0111s those instances in which the ownership of multiple media 
,IIII!CI\ includes a broadcast station, would we impair broadcasters' abil ity to compete in today's media 
~ i a r h r t p l a c e ~  

ui1n)oii ownership of cable systems and broadcast stations in a market. 

D. "Voice" or Other Test 

! I ? .  We next address three subjects related to a so-called "voice test" to assure competition 
:i!id diversity in a given market: ( I )  how to reformulate our mechanism for measuring diversity and 
Ljinipcti l ioi i in a market: (2) how to accord different weights to different media types lo the extent that 
i l w i  'ire relied on by consumers differentl!: and (3) how to account for diversity and competition v i a  
4 1 1  P L h  and the Internet in a revised voice te\t. 

1. Creating a New Metric 

In this section. we cxplore how to reformulate our mechanism for measuring diversity 
r l ! l c i  cmipetit ion in a given market. All four o f  our existing local broadcast ownership rules are aimed a t  
yrc,crviiig diversity aiid competition. 'The radio/TV cross-ownership rule employs a voice test that allows 
\ rlri iiis levels of broadcast ownership based on the number o f  broadcast stations, major newspapers and 
,,hie sJstenib iii the market. Such market-specific mechanisms, properly implemented, represent an 
c l t c i i i v r  iriechaiiism for addressing media ownership limits in widely divergent market conditions. 

1 l i .  

1 14. Thus. we initially explore whether to continue to use a voice test to guarantee a minimum 
1, ul diver5ity and coinpetitiori in a given market. The two current voice tests collectively include 
rcIc\ ision stations. cable systems. radio stations, and daily newspapers as Itvoices."Is' Other media that 
\'.e i ~mId  consider include Internet weh sites (including video services and online radio stations), DARS, 
i l i a w i i i c s .  DBS operators. weekly newspapers, and national newspapers. We request comment, 
iiiciiicting empirical evidence. on whether each o f  these additional outlets should be counted in a revised 

~ ~~ 

I 01 a dzmiption of lhe  twu current voice regs. ,,ci.rupra Srcrjon v 
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i0liC test 

2. Weighting the Voices 

It data show that consumers rely to varying degrees on different types o f  outlets for news 
m t l  public affair\. we seek comment on how we might design a test that accords different weights to 
i l i l ferent twllef types. For example. i t  may be appropriate to consider using weights based on such factors 
15 aii(Iieiice reach. ownership structure. the percent o f  programming or print content devoted to  local 

IICIYS iind'or consunter use patterns. Such an approach could be a more accurate measure of diversity and 
cc~ i i ipe~ i t~on than the binary "voice" model ( I  L' , an outlet either is or is  not a voice), but may be diff icult 
! t >  J e ~ i < i i  and administer over time a \  iiiduslry conditions change. l h i s  raises the question of how t o  
x r ~ ~ l i ! i :  t i t i  m A i  changes in a manner that does not undermine certainty and predictability. 

I 15. 

1 1 6  I f  we pursue a weighted approach to measuring diversity and competition in a given 
in;irhet \\e wsould need a way to quantify the relative contributions of each type of outlet. We are 
t inxna in  whether traditional alI-ne\w programming should continue to be the only measure o f  an outlet's 
r i >k  111 the  market, or whether other types of' information that people obtain from the media should count 
'15 w c l l  Such quasi-news sources might include cable and DBS channels covering business or sports, and 
wcb5ites Jevoted to those subjects. In  addirion. some non-news programming on broadcast television, 
w ~ : h  a h  '-60 Minutes." may be similar to news programming in certain respects. We seek comment on thc 
rCIc\ance of thew sources o f  i i e w  and information to a weighting system for various media outlets. 

I I7 We also seek comment on rhc relevance o f  current MVPD and Internet penetration levels 
III ctmiidering the contributions o t  MVPDs and the Internet to diversity and competition. Broadcast 
tcIe\isIoii and radio are available to virtually a l l  Americans who purchase a television or radio, but the 
1111eriict. 1)BS. and cable require monthly subscriptions. Does this fact support a difference in the 
trciliinc'iii oi'thesc media. such as a rule that counts only broadcast television and radio? Or i s  the fact that 
wine :nL,dia are "free" and otherr require subscriptions immaterial to their impact on the American 
pc'ilp!e.' 111 the past decade. non-broadcast lnedia have become widely available and have been subscribed 
~ ( r  b i  the majority of American homes.i8o Do the Americans who st i l l  
cwsi ime only broadcast teleYision and radio have any distinguishing features, such as location or level o f  
i i i ioinc or education? 

; I X .  Traditional w ice  tests do not consider the entire range o f  news sources available to the 
pllbllc % vast majority o f  people may choose to receive news and information from a single source (e.& 
a i o i a l  television broadcast). However, this fact does not necessarily imply that the public has limited 
a c e \ \  to many other sources o f  news and information (including the Internet, for example). In other 
\\\urds a lack of diversity in the outlets that consumers typically view or listen to does not necessarily 
inlpi! that consumers have limited access to diverse viewpoints or to multiple sources o f  news and 
iiitomiarion Wc seek recommendations on how to accurately capture the vibrancy and variety of today's 

"' L iphih 4nnuol M V P D  C'ompctiiiorr Rcporr, 17 FCC Rcd at 1254-55, 7 17 (between 80% and 97% of homes are 
p ; t > ~ d  h\  cable systems). I j 3 0  App. B, Table B - I  (subscription to cable service is 64%), 1338 App C, Table C-l 
( I iB5 subscription is 16% and rising) Narrowband Internet access i s  now almost universally available. see lnq~iicv 
c -ln;'er-nt~lg /he Deploymeni o/ ldvanced Telecommunications Cupahiliry 10 Al l  .4merrcuns in u Reusonable and 
;.mt I\ l;oh,on, and Possible Sreps IO .4ccolerore Such Deployment Pursuant io Section 706 of {hi. 
7,.li,:,imrnunii.uiiiins Aci ofIV96. I 4  FCC Rcd 2398,2432 (I 999) n 6 4 .  About 60% of American homes subscribe to 
litternel Iiiccss Eighth Annuul M V P D  Coinperttion Reporr, 17 FCC Rcd at 1285-86, 7 89. Broadband Internet 
a< ce>z IS ;rlde!y available and more than IO"% 01' homer subscribe. lnyuiry Concernitlg lligh-Speed Access IO [ f i r  

11,ic.t n('1 hwr Cuhlc und Oihrr Fuct l i t iu  ln/c,rner Over Cable Declorumty Ruling, Appropure Regulutoq) 
i, eotnieii: /or Bniudhund .4ccca,~ lo ihc Inrerniv Over Cuble Faciliiies. I 7  FCC Rcd 4798, 4803 (2002) 7 9 & n.24, 
~Wpc'el' / J L  d t n g  .sub nom 8rund.Y /nlernt.l Sc.rviie,c 1: FCC, 9th Cir. No. 02.705 18 (and consolidated cases) (filed 
hi;ir 2: :0021. 

Are they now ubiquitous? 

. ~~- ~- 
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ii,etIid iiidrhet i n  a framewd. tliat i s  predictable, adaptable to future rnarketplace changes, and judicially 
~.,i,i,llnahle. 

5. 

19. MVPDs aiid the Internet liavc posed unique challenges under past formulations of the 
\ ' b i t  c re51. Unlike TV and radio stations, MVPDs and the Internet are single outlets furnishing access to 
i i !u l t i lde new5 sources. In  analyzing whether and how MVPDs, such as cable systems, should be counted 
.I. toice,. w c  must examiiic not only how niuch content is available, but also who controls viewers' 
:I\ CCI' I C  i t .  We decided in 1999. in the context o f  the radio/rV cross-ownership rule. to  count a cable 
..~.siciii . I \  one boice because 'most programming is either originared or selected by the cable system 
4 ~ j i r r ~ a i o i  who thereby ultiinately controls thc content o f  such programming."l*' However, cable systems 
i i ' ~  ;i\c viewer5 accrss to  inuch information o n  matters ofpubl ic concern. For example. it appears that a 
I! pic;rl Iliiusehold that subscribed to cable (or DBS) service could find - o n  CNN, CNBC, MSNBC, Fox 
\e\\\ a i d  C-SPAN ~ at least as many sources o f  information about national issues as it would find on 
i!;uliij i le hroadcast T V  and radio stations. I t  also appears. however, that most MVPDs carry largely the 
\.tnic all-iiews channels and other channels with specialized news and information such as business. 
\ iwr i l r  alid weather. Thus. tinder oiie possible approach, we could choose to count C N h  as one voice 
c . r e ~ ~  l I _ ~ ~  Here carried iii a coinmunit! by Ihe largest cable operator, an overbuilder, and two or more DBS 
prl)i i t lei\ 

Accounting for Diversity and Competition Via  MVPDs and the Internet 

10. Another approach ~ o t i l d  be to count each independent owner as a voice, so that if one 
c:itit> ouned a broadcast station. a cable system and several channels on it, an Internet access service, and 
11 w c h  pase i n  the same area, it would count as one voice instead o f  many. Although we have listed many 

I ~ ~ r c c s  ,)f media programming and distribution. industry consolidation and the reduction in the number ot 
c > w ~ e ~ s  <auld diminish diversity and compelition across these outlets. 

1 7 - 1 .  We invite comment on DBS's contribution to diversity and competition. and whether 
i ) R Y  ,h;'uld hc considered a voicc in an) rule we adopt. At a minimum, DBS contributes to viewpoint 
diLerhit1 through i t s  editorial control over channel selection. In addition. DBS systems are, l ike cable 

iemh.  platforms and outlets for far more channels and programs than can be presented by broadcasters. 
I,:, the p;isr we have not counted DBS as a Voice because i t  did not then provide local programming.i88 
\ \ e  iiivire comment as to whether that rationale i s  s t i l l  valid today. Should we consider DBS a voice 
hcc~use  OF the range o f  programs and channels i t  provides? Do  these systems contribute to diversity and 
..',iiiipctiiion regardless o f  the extent to which DBS provides local programming? 

~ 7-1. In  addition. DBS operators' transmission of local broadcast channels has greatly 
iiicreiised since the enactment of the Satellite Home Viewer lmprovement Act o f  1999 ("SHVIA"). which 
permihed DBS operators to retransmit local broadcast signals into local markets. We ask whether, in 
!~glii (11' 5HVIA.  DBS can fairly be classified as an outlet for the purpose of any new voice test. Does the 
l i ~c i i l  pi~.)gramining available on DBS incrcly reproduce thc information obtainable via over-the-air 
tclevliicm and cable'! Does DBS provide a source o f  diversity and competition to consumers i n  rural 
l i r ~ L ~ b  th.d arc nut served by local 1-V stations or cable? 

1x9 

i ? i  We request comment on whether the foregoing analysis o f  cable and DBS is correct. 

.~~ - 
, 

! ,i,.ii/ Tl'On~nrrship Repurr undOrder. 14 F('C Rcd at 12953, 7 113 

, i at 82054.1 114. 

''uti i _  No. 11)6-113, I I; Stat. 1501. app. I at 1501A-523 and 544; 17 U.S.C. 5 122; 47 U.S.C. $ 338. At 
!>'~?'cni,  t choSrar and DirecTV each provide local-into-local service to approximately 40 of 210 DMAs. See, e . g .  
I USII 9rlirork UirecTv Snlclltre TV. hrtp.;:sarzlliir.-dish.virrualave.ner/local-networks.hrm (visited July IO. 2002). 

,. , 
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Flawi oii I l ia1 analysis. should we count these media as voices. and if so. how? For example, where there 
Lbrc IU,, inhlc systems serving the sainc areii. should we count each as a voice? Or, should we count, as 
iirth~p~:ndeiit voices, each independently owned source o f  news and public affairs programming that i s  
!iiaclr :iva1lable to cable and DBS subscrihers'? When the same programming is made available i n  a 
m ~ i n i i i i i i i ~  by more than one MVPL), L J . ~  if each one provides CNN, should that count as one voice or 

more' t h w  if at all, should the samc question he answered for broadcast stations in the same area that 
 car'^) programs from the same source, such as a single news broadcast? On an AOL Time Warner cable 
,y11e111. t tw  example. should CNN coiint as i i  voice independent o f  A O L  Time Warner? Should we count 
c a ~ h  !iidepeiidentlq owned network carried h> a cable system or DBS provider in a market as one voice? 
:hi ;;ihlc iclcvision. do PEG channels c a y  enough information and viewpoints to count as one or more 
wix-'.' Ilou c'cirnmon are locally or repionallq oriented cable offerings such as New England Cable 
Xc,+s. !he horough-specific cable chanriels in New York City,'" and Northwest Cable News that 
,ci;'e,; Scdttlc and the Pacitic Northwest'?''' t'inally, we seek comment oii the abil ity o f  cable operators 
;ant1 I )BS providers to act as content satekeepers by choosing which programming is selected to fill the 
c~\ ; t i lah le  channel capacity. Should their statiis as gatekeepers affect whether or how we count them as 
I I ' I LC , ' '  

, , ,o  

1'4. L~ ike cable and DBS. the Internet also presents unique challenges in the context of 
di\  er,iiy and competition. In 1999. we decided not to count the Internet as a voice, in part because "many 
st i f1  ,IC' no! have access to i l i i s  ncn  medium. Is  the Internet now so widely accessible that i t  should 
L ~ o l ~ ~ ~ i  iis c t  wice'.' Are therc characteristic\ 01' the acquisition of information on the Internet, such as thc 
i ced  I C -  clich a hyperlink or key in a website's Internet address, that make i t  different from broadcasting 
.such lhal we should not count it'.' '" O r .  should these characteristics of the Internet affect the significance 
u t .  eive the Internet? If so. should i t  count as one voice or many? On the Internet, how much news and 
h t c ~   man^ viewpoints are original; that is. not merely re-purposed content that also i s  available from local 
ami !iaticmal media outlets, such as TV  stations. nehvorks, and newspapers? We assume that the h e m e l  
pcriiiits the user 10 access any news source having a presence on the World Wide Web. Is there any 
iii\tance o f  a i l  Internet service provider ("ISP") or other entity acling as an "Internet gatekeeper" by 
d tn> ing  . L  subscriber access to a news source on the World Wide Web? 1s the role o f  a gatekeeper 
different between the Internet and cable or DRS? We also assume that, unlike cable or DBS, the Internel 
har iinliinited capacity such that there i s  no l imit on the number o f  news sources that a user can reach. On 
the Inlier hand. some lSPs fcature particular news sources on their home paged9' We seek comment on 
tlicse iiswmptions and their relevance to our analysis o f  diversity and competition. 

. - I C , ,  

VI .  VATlONAL OWNERSHIP RULES 

125. In  this section we consider whether the national TV ownership rulei96 and the dual 

~ ~ .~~.. ~~ _--- __ 
,SLy New Ensland Cable News. hnp://www necn.com (visited July I O .  2002). 

,st,i' N S l  News. http:;/www.nyl .com:Boroiighs.'bronx.htmI (visited July IO .  2002). 

I , , )  

( I ,  

, .  \ ( .c ,  :JU'CN. hnp:iiwww.nwcn.com. (visited July IO, 2002). See general(v Non-Slop News, http://www. 
rinda ,>r; re~ources/nonsropnew~~indexhrml (visited July 10, 2002). 

i t w u ~  71 Onncrsh@ Repvrr ond Order, I 4  FCC Rcd at 129j3, 7 I 14. 
' 

X k  Hrucc M. Owen. THI. 1 N l t K N I . I  CHAi  W N G E  TO TELEVISION at 8 ("Internet television requires that one pay 
' . 'oic .itkmon. There i s  nothing pabsive about i i .  Like a video game, highly interactive progams on Internet TV 
' I  qi i i ic  

p or  L,yample, Comcasi's broadband Iniernet access first page includes Associated Press news stories. .See 
: w l c n s l  Hi_rh-Speed Internet. http:'/M.Kw.comca~i.net/comcast.html (visited Aug. 6, 2002). 

8 ,  , 

i i iuc l i  rocused attention as WOI h 0,- act ivc sports.") (Ilarvard Univ. Press. Cambridgc MA, 1999). 
, ,  . 

I' .:' C I .R.  $ 75.3.555(e) 
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i i t i \h .cwh r u i e ! " ~  coiitinue to itieei the stattitory standard.lgx Unlike the local TV ownership rule and the 
r ~ j d i , ~ '  i \ cross-owiierstiip rule, these two rules do not directly l imit local media ownership, although they 
ni:lJ illdirectly affect viewpoint diversit> in a given local market by l imiting nehvork ownership across 
n i~ rh r lb .  A s  such. they appear to play a less direct role in our core policy concern o f  viewpoint diversity. 
alih:)ugh we  invite comment on this issue. 

4. National TV Ownership Rule 

1 2 6  The iiational 1'V wviirrship i u le  prohibits an entity from owning television stations that 
l ~ ~ l l c ~ t i ~ ~ l y  would reach more than 35% 0 l 'U .S .  television households. Reach is defined as the number o f  
te le i  t\toii Iiouseholds in the TV DMA to nh ich each owned station is  assigned.iq9 VHF stations are 
;trtribirred uith all T V  households in the DMA; UHF stations are attributable with 50% of the DMA 
1 1 8  w,eliolds (the " U H F  discounr")."'" 

! 17 ~ I h e  Commis ion tirrt adopted national ownership restrictions for television broadcast 
~ I ~ ~ I I I S  111 194 I b) imposing numerical caps on the number of stations that could be commonly-owned.")' 
I!IC rulc was aniended a number o t  times thereafter to increase the cap on the number o f  television 
\ l a t l o r i h . ~ ' -  In  1985. the station cap was raised from 7 to 12 and an audience reach limit of 25% was 
;!tltl~d I " '  The staled purposes o f  tltese earl! iiational TV ownership limits were, in general, to balance 
:.L v c m l  coal>. 011 the one hand. tlir Comniissiort wanted to promote competition and "diversification of 
~ x o q a n ~ ~  aiid service viewpoints.""" On the other hand, common ownership of stations in different areas 
;i;l(\,\, cfficieiicirs tu be realized,?"' and the Commission raised numerical limits as the number of  

.,,, 

~ ~ ~~~ ~~ 

, 

2.' :. I K 9 7;.658(_r). 

' '"'16 \c t .  3 101(h). 
, 

, , c :~.I<. g 3-;.355~i(e)( I )  In the i V V Y  Z'oiionirl Tdcvrsion Ownership Reporr urid Order, the Commission 
L ' ; W I . I ~  that no markct w i l l  be counted more than once when calculating the 35% cap. DMAs, rather than 
-\rbirron ., Arras of Dominanr Influence. are used to define a station's market for the purpose of calculating national 
.!udlencc reach. Rroodcrrrr TeleviJrm Nalionol Ou,ner.ihip Rule,. Revicx' o/ /he Conirnission 's Regulartons 
i o, I,, n i , ~ q  />iet.ision Brtiudco,rting, Ic.levi.rion ,Ycire/li/e 9urions Review oJ Policy and Rules, I 5  FCC Rcd 20743 
~ 'ym! 

"" .7 C t . R .  5 73 3j55(e)(2) Section 73.3555(~)(2) explains thatkational audience reach" is based on the number 
,.,! ~ ~ I c v t ~ ~ o n  hou,eholdi in DMAs, and thar U H F  television stations are credited with reaching only SO% of the 
:c ie~~vo i . ,  houbeholds i n  the DMA. 

l?r,wciL,a.sr Senices Oihrr Thun Slondurd t l r o d i u s t ,  6 Fed. Reg. 2282, 2284-85 (May 6 ,  I94 I). , , I  

. .  
' ~ !<,,le$ Gi,vrrning Broudca,cr S e n . ~ c c ~  Othcr Thun Slundurd Broudcast. 9 Fed. Reg. 5442 (May 23. 1944) (raising 

] l i e  owncr5hip limit from three to five stations): .Inicndmeni o /Muhip / r  Ownership Rule,r, 45 F.C.C. 2791, 2801-02 
i i9 i . l )  7 14 (rillsing the ownership limit from fiv? to seven stations); I984 Mirlliple Ownership Order. 100 F.C.C.2d 
,I/ 18 5 (crtablishing a six-year IranLitional period during which common ownership of up to twelve stations 
s'.or~ld hc prnnirted). 

" '  . j I  ! , ~ y . i  ,Lhdttp/e Ow,mrhip  Recon\idcrurroq Order. 100 F C.C.2d at 88-92.77 34-4 I ("The audience reach cap 
dc l i i i cd  ilz 2400 of thc notional audicnce. calculaled as a percentage ofa l l  Arbitron AD1 television 

I > .  Ill\i.ilOlJS -). 

i 
I:',' PJA3 hlrilliple Ownership Recon.\idrrurioi, Order, IO0 F.C.C.2d at 97 11 50-52; 1984 MUlijple Ownership 

' lrcl'Llt 1110 F C.CCZdar21-2.; & nn.8-IO. 17-77 l .~-17:Amendmenro/SecfIo~l.r 73.35. 73240, and73636ofrlZe 
' i w r i ~ i i , v ~ i i n l 5  Rzrlc,,c Reluting 10 L!ultiple Owxuhip o/.?M, F M  and Televisron Broadcusr Srarions, 95 F.C.C.2d 
:o< :61 67 & nn 7-9. ?6h K nn 24-25 (1983)17 ? I I 

1 ~ 1 ~ ~ ~ 1 1 ~ 1 m ~ r r ~  ( I 1  Mullipl<. Obxner,vhIp Kri ie.~. 43 t C C. at 2801-02. 1 14 
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iclc! ISIM sratioiis increased ?'Ic 

128 111 the 1996 Act, Congress directed the Coinmission to eliminate the station cap and raise 
i l i c  itatioinal reach limit from 25% to 35%'"- In the 1998 Biennial Reporf,  the Commission addressed the 

IC 0 1  whether or not to modify or eliminate the 35% national audience reach limit. The Commission 
,iclciniincd that the changes made iii 1999 to the local television ownership rule should be observed and 
t i \c>StJ belore making an) further changes 10 the national l imit.  It also found that many group owners 

Iiacl q u i r e d  large numbers of stations nationwide. and that this trend needed further observation."18 The 
' cvnml4ori stared that consolidation of ownership o f  television stations in the hands o f  a few national 
ue!\\orhs would not scrve the pubic interest The Commission reasoned that national networks have a 
..irimp sconomic interest iii having their aftiliates clear (that is. decide to  broadcast) al l  network 
imgar i imi i ig .  and indepcndentl) owned affiliates play a valuable counterbalancing role because they 
Iia\ c the right tn  decide Lbhcther to clear networh programming or to air instead programming from other 
~ i i i i ~ e ~  that the!' believe berter senes the needs and interests o f  the local communities to which they are 
IIL~.IIW! I t  also said that independent nwiicrship o f  stations increases the diversity of programming by 
i w v  tdiilg an outlet tor non-networh proya~inming.'"~ Additionally. the Commission referred to possible 
i otiipetitive problems in the national markets for advertising and program production.2i0 As discussed 
iBeiow. the coun in Fo~r 7clrvi.vion has remanded the Commission's decision in the 1998 Biennial Review 
,101 to con.;ider further changes in the national 'TV ownership rule. I n  this section, we invite comment on 
;rheihri to retain, climinatc. or modify rhc national TV ownership rule. 

1?9. We ask for comment about whether the current national T V  ownership rule i s  necessary 
: n  11nc public interest as the result o f  competition. Does it continue to serve i t s  original purposes of- 
;ir(,nioting cnmpetition and Liewpoint and programming diversity? Does the rule promote the other goals 
, I I  JL.scrihed Section IV above. including localism and the various other forms o f  diversity and . o;npetition'? I f  the rule senes some of our purposes and disserves others, does the balance of its effects 
.,rgti(. tor keeping. re\ising, or abolishing the rule? I n  the following paragraphs, we explore these 
LIucsIioris in more detail. 

130. In addition, me invite corninem on the relevance and continued efficacy of the U H F  
ilisiourii The UHF discount i s  intended to recognize the deficiencies in over-the-air U H F  reception in 
.ompar~son to VHF reception. Thr  Commission retained the 50% UHF discount in the 1998 Biennial 
&p,,-/. concluding that the signal disparity between UHF and VHF had not yet been eliminated. Noting 
i l l a t  the. signal disparit) should be rectitied to some extent by digital television, however, the Commission 
.iated in  the lY98 Biennial Repor! rhat when the transition to digital television is near completion, we 
t\ould i,sue a notice of-proposed rulemaking proposing a phased-in elimination of the discount."' 

I; I .  We ask the parties to coinment on the extent of the U H F  "handicap" in today's 
tnarherplacc. In  particular. over 86% ol'consumers receive video programming from MVPDs where UHF 
,ynal quality is largely equalized with that of VHF channels. In addition, cable has must cany  
,sbllgatiims wi th  respect to UHF stations and DBS operators carry UHF stations in any local market where 
!he! & i t  to carry at least one local broadcast signal. We seek comment on whether the UHF discount 
w1tttiui's t o  he necessary in light of the efrect of MVPDs on UHF signal issues. 

'I' ; v W  lhh;p/c, Ownership Order, 100 F.C .C .3  a t  19. 77 
.. - ~ 

" I996 .VI. $ ?02(C)( I). 

'* ' W h  Riennial Rrpori. l j  FCC Rcd a i  I1072-:i.1(125-;0. 

' I  d '11 I 1075. 7 i o  
" .I j i i  I 1073 ,  $ 26 n.7S 

' ( 1  :I! I 1079-SO. 7 3X 

42 



F C C  02-249 Federal Communications Commission 

I .  Divcrsitj 

In 1984. the Commission concluded that the relevant geographic market for considering 
\ !e\\poii it diversity i s  local. not iiatioiial. Thus. in the 1984 Mulriple Ownership Repon and Order, the 
t diiiiiii>\ioii relaxed the national ownership restrictions. It raised the station cap from seven stations to 
~ ~ \ ~ c l w  hlatioiis and said that the entire rule would be eliminated (or sunset) in six years. I n  explanation, 
 lie (~: i i i i inission stated that: 

~ .- 
J- .  

4 primary goal 01' thc Commission in adopting the [ownership restrictions] was to 
encourage a diversity of independent viewpoints. . . . In brief, we conclude that a national 
riilc is irrelevant to the number ot' diverse viewpoints in any particular community and 
:hat even if wc believed tha t  radio and television were the only media relevant to 
< iker> i t>  of' viewpoint, the phenomenal g r o w h  in both television and radio since the rule 
.\'ai adopted in 1953 provides sutticicnt basis for raising the [ownership restrictions].2i2 

I Iir ' i> i i i in iss i (w reasoned Ihat the area from which consumers can select the relevant mass media 
.titcrna~ite\ is generally the local corninunit) i i i  which they work and live, where radio and TV signals are 
. i ~ m I a b h  i n  discrete local markers. and other local media outlets are abundantly available. It determined 
ihal t l i r  la& o f  relevance ot the rule to local viewpoint diversity "persuades us that elimination of the 
ii.it1oiiaI ownership rule is unlikely to have an adverse impact on the number of independent viewpoints 
I i~at lah lc  to consumers.""' It also determined that elimination o f  the national TV ownership rule posed 
110 threat to the diversity o f  independcnt viewpoints in the information and entertainment markets. 
hcc311se a wide range of media outlets existed and because the rule did not affect the number of 
i ienpoints in thc relevant local markets: ' I 2  

i3;. On reconsideration, the C'onimission addcd a 25% audience reach limit to the 12 station 
L ~ p  and eliminated the sunset provision adopted in the I Y X 4  Mulripk Ownership Order, concluding that 

thc zoinplete and abrupt elimination o f  our national multiple ownership rules might engender a 
rrc<ipit<,ub and potentially disruptlve restructuring o f  the broadcast industry.'"" 1-he Commission 
ieilerdtcd thal diversity o f  viewpoint was determined at the local level. The Commission also affirmed 
uia! tlit ' I984 decision: 

balanced the need li)r a prcsuinptibe rule equating ownership diversity at the national 
level with viewpoint diversity again51 !he demonstrable benefits o f  group ownership. I n  
ihl: context o f th is  halancing process. w'e found that national ownership diversity is not of 
p imar?  relevance in promoting viewpoint diversity. l n  this regard we noted that the most 
important idea markets are local . . . pN]ational broadcast ownership limits, as opposed to 
local ownership limits, ordinarily are not pertinent to assuring a diversity of views to the 
constituent elements o f  the American public."' 

131 In the l Y Y H  Biet7n~7l Reporr. the Commission reconsidered its views regarding the 
:;l:itiL>ii>hip between the national TV ownership rule and viewpoint diversity. It asserted that 
!ndepeiiJently-u~~iied affiliates play :I valuahlc role by "counterbalancing" the networks' strong economic 
!nca i i i \ , e  in clearing all iictwork propramming "because they have the right . . . to air instead" 
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' 1 7  
pi,)piainiiiing more responbive to local concertis.- Thus. in determining not to modify or eliminate the 
1111;. i t  iiL>ted that the "crimpetilive concerns" of opponents of  relaxing or eliminating the [national TV 
ou  iiLr\hip rule]. including thc conceni that the number of  viewpoints expressed nationally would be 
reLlui 4. \*ere mcve convincing than the comments in suppon of  relaxation or elimination."* 

! ; 5  In  Fox 7L./eui.rion, the D.C. C.ircuit remanded the decision in the IYY8 Bienniul Reporr to 
I C ~ ~ I I ~  ( t i ( .  national TV ownership rule. holdin:! that the decision to retain i t  was arbitrary and capricious. 
I I,< .:otin tool. note of the Coinmission's /%W Mu//iple Ownership Order, which concluded that the rule 

s I I ~ w I J  ht: repealed because i t  focuser on iialional. rather than local, markets and rhus has an insignificant 
e l l e c i  .>II viewpoint diversity It also took iiote of the Commission's 1984 assertion that it had no 
L'\ dciicc siissesiing that stations which are tint group-owned better respond to community needs, or 
q ~ . ~ i ~ l  more of their re\#enues on local programming."' When the Commission changed course by 
rriatiii l ip tlir l imit in the I Y M  Bienrriul Repon .  i t  failed to explain why it no longer considered the 
rr.tscrtiinp i n  its 19X-l Mzihipk (hner.vhip Order to be persuasive. According t o  the court. the 
c . ,m in i s~ io i i ~s  failure to explain this 5ignihc;int deviation from its earlier conclusions rendered i ts 1998 
dc.-i<iim orbitrar? and capricious.-- ' Y  

: i6.  I t  appears that the national T V  ownership rule is not directly relevant, and perhaps not 
rewiaiit ;it all, to  the goal o f  promoting viewpoint diversity. Consumers generally do not travel to other 
~ ' i i i e - .  to  I>btain viewpoints. Instead. they rel) on outlets for news sources, such as TV, radio. newspapers, 
Internet. iable, DBS. and magazines that are available in their own cities. As a result, the expression of 
vl.:upoin!s by television stations i n  onc city does not appear to affect in any meaningful way the 
viLupuirits available to people located in other cities. We seek comment on this analysis as well  as on the 
scneral question whether our national T V  ownership nile i s  relevant to our goal o f  promoting viewpoint 
d t s r r < ~ t >  i)ii a local level. I there a relationship between the national ownership rule and the dual network 
r i l l e  L i l t l :  regard to viewpoint diversity? For example, could we safely repeal thc national ownership rule 
a,, Iuns 21, wc maintain thc dual network rule because the laner renders more likely the preservation of at 
I t r is !  fi7tir different newscasts i n  each market'! Does. as the Commission concluded in the IY98 Bienniul 
R , t p r ! ,  independent ownership of stations increase diversity of programming by providing outlets for 
ri, ,11~ netu ork programming?-- Do commenwrs believe that the broadcast of non-network programming 
prol:icw. our goal of source diversity'? 

7 -  I 

1?7. We also seek comment on the role o f  independently owned and operated stations. In 
deciding not to relax the national ownership ru le  in the /9Y8 Bienniul Reporr. the Commission said: 

W e  do not believe that consolidation ofownership o f  al l  or most of the television stations 
in the countrq i n  the hand5 of a feu national networks would serve the public interest. 
;he iiational networks have a strong economic interest in clearing all network programs, 
:,nd we believe that independentl) owned affiliates play a valuable counterbalancing role 
hecause they have the right to decide whether to clear network programming o r  to air 
instead programmine from other sources that they believe hetter serves the needs and 

~ ~ ~ 

ivo,y R~ennIuf Repurr, 15 FCC Rcd ar 1 1 0 7 5 . ~  30 

' ..! ai 11073. 7 26 n.78. l ~ h e  argument5 raised by the parties in suppon of retaining the rule were that thc 
17 Irgai!iin: pciwei of nerworls over their affiliates would increase, the number of viewpoints expressed nationally 
'.i oti ld hc reduced. concentration in the national advertising market would increase, and the potential for monopsony 
~ ~ ~ ' u i r  111 rhr program producrioti market would bc cnlarged. 

I t ,  

I / 11 i(l43-44. 

( ( - 1  /V%Y Biennial Report. I 5  FCC Kcd at I 1.074-75,T 30 

/ ~ / ~ I . I , V I , V ~ ,  280 F..3 ai 1043 
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litrerest of the local communities i o  which they are licensed. Independent ownership o f  
+ations also increases the dirersit), o f  programming by providing an outlet for non- 
iictwork programming."' 

111 h 
wi i c rsh ip  rule and consistent w'ith the reqirircments in section 202(h). The court stated, however, that the 
( .inin;is,ion's conclusion was not adequately supported by the record: 

% , / i . ~ i ~ i n i 7 ,  the coufl found oiir explananon to be a plausible justification for the national 

?Ithougli we do not agree with the networks that this reason i s  unresponsive to 9: 202(h) 
\re must agree that the Commission's failure to address itself to the contrary views i t  

cypressed in the lYXJ Repor/ cffectircly undermines i ts  rationale. . . .  The [19Y8 Bienniol 
h'qiorf] does nor indicate ihe Commission has since received such evidence or othenvise 
Iound reason 10 repudiate i ts  prior decision!" 

\\ e weh coinineni on whether indcpendenlly owned. network-affiliated stations offer more diverse 
piopraniiniiig and/or programming trom niorr diverse sources than affiliated stations that are owned and 
~yvi : i ted by their network. We ash parties to provide evidence supporting their coniments on this issue. 
!\re then other lactors or policy goals we should consider in determining whether to retain, modify, or 
clin!1113ic the narional TV ownership rule'? 

2. Competition 

We sech commeiir on how the national TV ownership rule affects the ability o f  TV 
~ L I ~ I ~ V I  gtmip owners to compete against other \'ideo providers. We are interested in the impact this rule 
IWI! I m c  on the program production market and the advenising market. We also ask whether 
eiaminaiion o t  advertising competition is. or should be, relevant to this analysis. Commenters are asked 

;riialk re the impact o f  the tranuacrion costs and uncertainties associated with network-affiliate 
I: laiitmr!iips as  well as an> pro-compcritive benefits o f  the current national television ownership rule. 
V, e also ;e& comment on whether the national television ownership rule artificially constrains the largest 
p o u p  ouncrs from emploJing their skills in additional markets. and whether and huw this operates to  the 
dctrimcn! ol.consumers in those m a r k s .  

l i X  

a. Program Production Market 

~ 1 4  Broadcast television statinns organize a schedule o f  video programming which they 
either pri)duce themselves or purchase from others in a national market. The TV Ownership FNPRM 
~ \ p i . e w x I  a competitive concern about thc ahility o f  large purchasers o f  video programming to exercise 
iiioiiopsony power and artificially restrici the price paid for p r ~ g r a m m i n g . ~ ' ~  The market for program 
p ~ o ( l u i t i m  appears to  consist o f  firms that produce niche and general entertainment programming for sale 
1,' program packagers. Program pachager., include cable networks, broadcast television networks, 
I l t oqm1 slndicators, and individual owners or television stations (regardless o f  whether the station also 
cxrrie, nst\\ork programming). 

4 0 .  We seek comment on uhether the national TV ownership rule promotes or hinders 
i inipLstition in the program production market. We ask commenters to address whether raising the 
i i . i t tmal ownership cap would facilitate monopsony power. Our answer to this question depends 

\ t y i i l ~ i ca i i t l ~  on the identification nI' markct participants. For example, if program producers are 
~ ~ ~ ~ 

I I 

' / I , (  %'!c,i.r.smn 380 F.;d at 104:. 

i I ~ . I b ~ w r S h i p  FIVPRM I O  FCC Rcd at jj4.I. 1' 46. 
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ct,iib!rciincd by the cos1 structure o f  h e i r  products to sclling programming exclusively to broadcast 
r t l o t s m  station,, that might suggest that raising the 35% cap would harm program productioii - and 

hly :migrain diversity ~ by increasing the negotiating power o f  the remaining television group 
~n r i c r~ ,  \ ,s - i l - \ i s  program producers. But i l  [he market for purchasing programming included not just  
b . a i  tdlcvision stations. but also cable networks. we would be less concerned that raising the 35% cap 
M ~ ) L I : ~  cieate or exacerbate monopsony poi\er in the program acquisition market. Therefore, we 
e~.c.rwii:,i. parties addressing the 35% cap issue to submit evidence of the relevant market participants and 
111; Iihsl> impact of raising thc national cap oil proyam producers. 

I3 I 111 addition. regulator), changes have occurred in the pasi six years that may have affected 
t11r prt)grmi production market. Prior IO ihe 1996 increase in  the national TV ownership cap. the 
( miniis.ioii eliminated the financial interest aiid syndication rules ("fin-syn") and the prime time access 
rulc i"I'~1 AK").'.'' Can the efkcts  of the 1996 change in the national ownership cap be separated from the 
c!l&:t\ ( * !  the irpeal o f  the fitt-skn and PTAK rules? Ilso.  we ask commenters to identify those effects 
a i d  t c ~  audress whether the 35% cap mi t inues  to be necessary to promote a robust and diverse program 
rii <)tiuition marker. 

b. Advertising Markets 

4:~ We havc considered iiational television advertising as a relevant market based on the 
tl.ffcrciic nature o f  advertisers beeking a national audience rather than ones purchasing time for local 
n:aricts ~'"' More recently, we identified J strategic group among the programming networks that 
I: m,t>tctl or  ABC, NBC. C'BS, and Fox." rhis assessment was based on findings that: ( I )  the relatively 
t,v. k~ciil statioiib availablc with which to affiliate constituted a meaningful entry barrier into the strategic 
?:O!IF. m d  (2) pritne time viewershlp ratillgs were significantly higher for the strategic group networks 
i l i a i t  lor .ither broadcast television ne~works. I f  our prior identification of this strategic group continues Io 
I IC .iicurule today, the existence o f  t h i s  group likely restrains competition for national advenising among 

~~ ~ .~ 

' i p '  I r , ~ , c n  o/ lhe Prime Time .~ccc~,vs  Ride, .Srrrion 73 658 (k) cfrhe Cornmission's Rules, I I FCC Rcd 546 
' ~ Q - J i r  irepealing thc Prime Tinre AcLes\ Rulc. which. in order to stimulate the production o f  programs by producers 
I idk.pudCleni o t  nctrvorks. had zenerall) prohibited network-affiliated television stations in the rop 50 television 
t ~ i a i  kcrs lroni broadcasting more than three hours of network programs during prime time); Review Of /he 
: , I W ~ / I , : L I I , O H  und 6~inunciuI lniews/ Rules. St,( t iom -3 6 jY  - 73.663 oJiJlhr Commi.yslon's Rules, I O  FCC Rcd I 2  I65 
I IYV5) .  

Yui . ,  , g ,  ,Amcndmen/ of Seclions 7 3 ~ 3 3 ,  ' 3  2-10 and 73 636 of rhe Commission's Rules Relaring 10 Mulr~plt' 
i )M w~.s/ I@ 0/4,&4, W 4 ,  and Tr/evix,m Nroudcasr 9urions. 95 F.C.C.2d 360, 386 (198;) 7 43 ("In this regard, as to 
\conomic concentration the traditional Commission approach to national ownership requires that the relevant marker 
he .I national broadcast market lor viewers and Ir9eners (who are the products in an advertiser-supported system)."). 

'1 k, !iu,,I !Xe,work Order. 16 FCC Rcd at I I 122-23, 7 20. A strategic goup refers to a cluster of independent 
!iri>i! &;thin an industry rhat pursuc simi lar  business strategies. For example, the major networks supply 
, v r y f a l t t t ? i n g  to their aftjlialed local stations thar 15 intended 10 attract mass audiences and advenisers that want to 
i cact i  $llch large. nationwide audience5. By contrast, the emerging networks targei more specialized, niche 
tu&enLcs 5irnilar to cable television neiworks The conceptual basis for a strategic group i s  developed in R. E. 
'~ abc\  x id  M. L. Porter, f i o m  EniT Burrim /o  ;Mobhly Barriers: Conjectural Decisions and Conrriwd Deterrence 
' 0  l ' , , ~  (-<~mprli l iun. 91 Q.J. EC'ON. 241 (Ma) 1977). See also Michael E. Potter, CVM~ETITIVC STRAJEGY: 
I t '  I iX l r lU l  5 rOR ANAILYLINCI INUUSIKIES ANI) (:OMPFl~lTlON at ch. 7 (The Free Press, New York NY,  1980). For 
tdililionLil references on rl ie application 01 l l i e  strategic goup concept, see F. M. Scherer and David Ross. 
' ~ l w ~ l  K 1 1 1  M?llKlLl STllllC I 'IIRk AND k O N O M I C  P~KTOKMANCE (;rd ed.) at  284-85 (tloughton Mifflin. Boston 
'4,\, I'W) When properly applied. the  concept o f  a strategic group ordinarily implies that only a relatively few 
ir'iii wll he included wi th i i i  lis houndaries so ihat competitive rivalry will be oligopolistic in nature, although the 
l u ln tu  'if firins acrually popularing ihe indusir? aggregated over a l l  stratesic groups may be quite numerous. 

0 
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. ' 8  thc  ' ir,wlc3sters. ~~ 

4: We seck comment OII whether this analysis continues to be an accurate characterization 
0' t l i t  ii.itiona1 advertising market and the participants in the marhet. First, we request comment on 
\4 Iicllier the he> participants iii the national television advertising market should be defined more broadly 
I ( '  liiclude hroadcast TV networks outside tlic strategic group. If so, what are tlie factors that should be 
c,miitlered in identifying the members o t  the strategic group? Should the participants in the national 
I ~ , l c \  i>ioIi Zidvertising market also include other outlets such as non-broadcast television networks (ESPN, 
i h\i ('/.' 1' )  Cable i1etworh.i and the olhcr broadcast networks such as The WR and UPN have national 
c . ) \c r . ig~  and c a r q  national advertising. which may suggest they serve as substitutes from the perspective 
( ' 1  111 Icii~\t some advertisers. 

44. Second, regardless of whether we also include non-broadcast networks in the national 
l i k \  i i io i i  advenising marker. we seek information on tlie extent to  which national spot advertisements 
, I ~ I ~  o r  juidicated programming are fungible n i t h  network television advertising from the perspective of 
,~Jvc.rtist.rs. I f  group owners compete in the national advertising market, it would appear that increasing 
(lie ;:.YO ownership cap could diminish competition by allowing broadcast networks to acquire additional 
\ t a t  1cm\. rhereb) reducing the effectiveness of non-network group owners in the national advertising 
i i i a r l c t  We request market share data and analysis on this important point. Technology changes in 
tirlbertising delivery inay also allow the broadcast television networks to effectively provide national spot 
:Id\ cr:ising. That is. a national network ma) deliver different advertisements targeted to different regions 
(,I. ilic cmnrry simultaneously. We seek comment on this development and its relevance. if any. to 
<,mipetition in the national advertising market. Third, a recent study suggests that the national advertisers 
:io ~ I O I  rcadily substitute between alternative media."9 We seek comment on this analysis. 

145 The national T V  ownership rule does not appear to have a direct effect on the number o r  
Lvnipetiiors in the local advertising market. The rule affects primarily the total number o f  national 
liutischulds one group owner can reach. iiot the number within a single market. Of course. we recogni~e 
i i iai  the 35% limit could inhibit the participation of a group owner in a particular local T V  market and 
t:ierebj affect competition i n  that market. In particular, we seek comment on whether additional scale 
cc<.iiomies could be realized by group owners and whether the current rule prevents especially skilled 
management from entering additional local markcts. We seek comment on this general issue, and 
tvhctlier l imitinp the size of group owners nationally can have an impact on competition in the local 
:~(l\ el t i \ ing market. 

C. Innovation 

146. We are also concerned with the impact that the national TV ownership rule may have on 
Inn<,\ation in the media marketplace. Does a 
iraditiullal competition analysis adequately capture the beneficial effects of innovation? What effect, if 
:?n!. ~ w u l d  a relaxed national TV ownership rule have on the ability o f  a broadcast network to develop 
iI1nwatlve programming or services. or to effectuatc the transition to digital television? Does the answer 
: ~ e ~ ~ , l d  UII whether the group owner pJam 10 provide purely high definition television or standard 
,Ie:iniiiim television plus ancillary services? Would relaxation o f  the national T V  ownership rule increase 
i i t t  ;,hilip and incentives of market paiticipants (the large group owners in particular) to develop 
, i t i iot  al ive lechnologies and/or neu. types of video programming? Examples of  innovatjons thaf have 
hecn withheld from the media marketplace as a direct result o f  national T V  ownership limits would be 

Does our current rule promote or hinder innovation? 

. ~ .. -. - ~~ 

' , ' ~ J J  \'~~~worh VPR,W I 5  FC'C Rcd at I 126 1-62, 77 22-24. 

i l i i r l  Sllk. L i s a  Klein. & Ernst Bemdt. Inwmedju Subs///uiubduy uod Murkei Demand By Nuiionul Adverruer.u, 
K f  \ ' t i  S '1F IVOIJS IrKIAI. ORCIANI%ATION (2002). The national advertising categories studied are: magazine, network 

L iwduor .  ~por  radio. network radio, spot l ' V ,  newspapers and direct mail. 
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i . d i~ i~u l i i r I y  usctul to  our competitive analysis 

3. Localism 

147 The Commission l ias said in the past that a national TV ownership rule strengthens 
l u c i i l i s r ~ ~  by creating a class o f  non-network station owners that can decide whether to preempt network 
i1rt:grailiming in favor of programming that would better serve the needs and interests o f  that station’s 
c. ommuiiit!.-~ In  bow 7i.levision. the coun affirmed that localism i s  a potentially relevant consideration 
111 deciding whether to retain. imoditj.. or eliminatc the national TV ownership rule.’” Given this 
-raie~nent by the court and fact that the inattonal ownership rule may have the most direct impact o f  our 
: i i L  oii tlic attainment o f  localism. our evaluation o f  the continued need for this rule will rely heavily on 

‘ u i  l indinp regarding i ts  effectiveness in prtrinoting localism. 

9 >(I  

148.  the production o f  local news and public affairs programming may represent one form o f  
i l i cJ l i sn :~  We seek to  understand whether the national TV ownership rule, by preserving a class o f  
,!ffiliatc\. inay have the effect o f  increasing or decreasing the quantity andor  quality of local news and 
public affairs programming. We would be particularly interested in any clear correlation between the 
,iaiu> ( i t  stations as affiliates or network-owned and the quantity o f  local news and public affairs 
!-roduct.d by those stations. We request that commenters submit evidence addressing the relative output 
, f f  . IRi l iates and networks iii this regard and address the appropriate weight o f  such data in our evaluation 
, - f  ioLalizni and the national ownership rule. 

I 4 Y ~  The national ‘TV ownership rule may also promote localism by creating economic 
jncCi i t i \ ’es Tor non-network station owners regarding the preemption o f  network-delivered programs with 
\tali(in-wiected programming. N e t w o r k  incur costs in producing or purchasing programming for 
ilisrrihulioii oii their networks. Since the networks initially bear these costs. network-owned and operated 
Ytaiions may have a stronger economic incentive lhan affiliates, all else being equal, to  distribute network 
:>royrainrning rather than replacing i t  on a station-by-station basis in response to community interests. It 
1, Iilw possible. however, thal the local programming preference in a particular instance may be 
~ u f f i c i e i i t l ~  strong that even a network-owned station would find it profitable to replace its own 
prc*gramming with alternative programming. Parties commenting oi l  this issue are asked to  address 
>pecific.ally thc allocation o f  advenising revenues between networks and affiliates on preempted 
1rc;Sl~animing. We seek comment on these observations and on any other economic incentives affecting 
!lie precmplion otnetwork programming by local stations. 

150. I n  addition. television stations are obligated to serve the needs and interests of their local 
We ask eommenters to address the extent to which affiliates and/or network-owned 

.talion> could be expected to preempt network programming when it i s  not in their economic interest to 
do ,($ According to testimony before Congress by the President and Chief Operating Officer of Viacom, 
l i ic CIIS‘ owned-and-operated stations “have complete freedom locally,” even preempting primetime 
Iletrvorh programming to air. for example, an emergency weather newscast, a local telethon, and other 
Cvetlis C I ~  local interest: If the principal category of such “unprofitable” preemption i s  breaking news or 

omniui i i t ie~.” ’  

’ 3 3  

. ~~~ .______~... ~~ . 
”’ ’%,:. < ‘ g ,  1998 Bienniul Repirl, I S  FCC Rcd d l  11074-75.7 30. 

I 
I I i 4 w / < i o t j .  280 F 3d at 1043 

! R<’viiron o/ I’rogrumminy und ( ‘ommen iul ixrion Policies. Ascerrainment Requirernenrs, and Program Lo,: 
‘.,i‘iii,r.i,iiien/~,/or C‘oinrn~.rcIul Ielevision Siarion.>. 9X F.C.C. 7d, 1075, 1091-1092 (1984). 

’ L , / r n i a r i n  Ie.>iimonl.. wpru nnte 158. ar X-Y (stating that WVCC-TV in Minneapolis preempted three hours of 
rr irret inie nctwork programming in May 2001 to run an emergency weather newscast; WBZ in Boston has 
precinpicd primetime network shows annually for the past 20 years IO air the Boston Children’s Hospital Telethon, 
,iiid piwinpred dayime progamrnms to air  “complete” coverage ofcongressman Joe Moakley’s funeral.). 
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o i l i c i  cntergencl information. should wc cxpcct networks and affiliates to respond similarly wi th  respect 
1, ziicli iituationz'? 

i I .  2 hey aspect of the argument that the national T V  ownership rule promotes localism is 
tI.:it attitiate; scwc lucill needs innre cffcctivclq than network station owners because affiliates are more 
Itkc!! t o  replacc network programming wirh programming more suited to local needs. There are. 
I i . n ~ c e t  significant portions of the America11 public that already receive broadcast programming through 
5t3tsoiis m n e d  and operated hq hroadcasr iietworks. I s  there evidence that consumers served by network- 
~!.vi:e(I \tations liave either benefited or been harmed by the lack o l a  non-network owner as a check on 
r i d \ \  (irk- prov ided programniiiig'? 

52. It i s  also possible that  localism may be furthered by the national T V  ownership rule by 
p ixx rv i i ig  a sufficiently large class of network affiliates that collectively can influence network 
l ~ ~ u q m i t i i i t i g  dccisioiis. This may he  the case where networks plan to air a particular program that a 
I.irg~: perieiitagc o f  i ts affiliates disfavor. Negotiations between a sufficiently large group o f  affiliates 
i i ~ a !  cauie the network 10 revise i t s  programming decision. By contrast, if the national television 
(Iwricrsliip cap were raised or eliminated, a smaller group o f  afi l iates raising the same concern might be 
1 , ' s  able to persuade the nelwork to alter IS programming plans. We ask commenters to address the 
trcqucncb and efficacy o f  such discussions. IO the extent they occur in practice, and the value of this fonn 
o i '  I ~ ~ i l i m  coinpared with station-hy-station preemption issues discussed above. 

j; We also seek comment on whether the national T V  ownership rule continues to be 
i t \ : ca \a i~ \  10 preserve affiliate bargaining power regarding preemption. Would increasing the cap shiti 
h.irgainiitg power to thc networks such that "local" rights would be lost as a practical maner? 

54.  Separate lioin the selection o f  programming, our goal o f  promoting localism may be 
;iLldrc.\,ctl through rules that promote the production o f  local news and public affairs programming The 
!Ob$ Miilriple ( h x e r s h r p  Order relied on news ratings as an indicator o f  the quality o f  local news 
ptoduced by group-owned stations versus that produced by stand-alone stations."' The Commission 
rca;oned that higher ratings indicated a greater responsiveness to local needs."' Should we compare the 
quali ty , ~ f I o c a l  news produced by network owned and operated stations and that o f  affiliates using ratings 
:I\ a iiieiisure o f  quality? Are there alternative measures for this comparison? 

1. Audience Measurement 

The national TV ownership rule i s  calculated based on thc number of television 
!i.w>t.holds a stittion can reach. The number of households reached nationwide is the sum o f  the number 

\ / I '  !iouscholds in each DM.4 in which a group owner owns a television station. The number o f  
hr.)u,ehoids in a DMA i s  halved for UHF stations. The national TV ownership rule is  rhus based on 
t i m i e r  "passed." not homes actually viewing the stations of a group owner. This "potential audience'' 
!tjeit>urc i h  at odds with thc way we calculate a national ownership audience reach limit for cable 
I~ Icviiioii.  A home is attributed to 3 multi-system cable operator only if that MSO actually serves the 
!~.,,Iw n3t simp11 because it i s  availahle to that home. We seek comment on which measurement method 
4. appropriare given the policy objective5 of the national TV ownership rule, and the differences between 

-. >>. 

~~ - ~~~~~ ~~ 

Lfulripie Ownrrship Order, 100 F.C C.'d at 31.  7 44. Also relevant i s  whether repeal ofthe rule would 
i , ' ln. lw tldrriers to the flow of information. This might be true if group-owned stations provide a different mix o f  
popratnmn$ that better matches consumer prclerences. A srudy by Professor Parkman shows that local news 
17: o;riimtntng o f  group-owned stations haw higher ratings. suggesting that group-owned stations are more 
tr: . .p. \ t l \1Li '  IO viewer demand for news Parkman. The Elfeecis of Tel~visiun Siaiion Owner.Yh@ on Local New.s 
XI/ ; , ! .CV (4 R l - \ .  EC'Ob. & S ~ I  ,A t ~ \ .  289 ( I  482). 

.i (%\4 1 l i ~ l / ~ p l ~ ~  0wner.Yhip Order. IO0 F.C ( '  2d j 1 ,  1 44. 
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iahle and hroadcast television in the ease uith which the potential service can be accessed (switching off 
.in(. ~:i i  rliitiinels \enus subscription and installation). I s  the current method of measuring the broadcast 
i i ~ t ~ ~ c ~ i ~ c '  iippropriate because broadcasl is  a norr-subscription service? I s  there an alternative measurement 
!iic!hs!tl th:it wniild be preferable to either ol'thcse existing approaches? 

tl. Dual  Network Rule 

I The dual network rule currently provides: "A television broadcast station may affiliate 
w i ih  / I  person or entity that maintains two or more networks of television broadcast stations unless such 
dii.tI ii iultiplc networks arc composed of IWO or more persons or entities that, on February 8. 1996. 
M C I W  iiei\+orks' as defined in 4 73.3613(a)(l 1 of [he Commission's regulations (that is, ABC. CBS, Fox, 
ai id b13(';...''f' Thus. the rule in i ts  current form permits broadcast networks to provide multiple program 
strcairi,, (rvogram networks) simultaneously within local markets, and prohibits only a merger between or 
annoiis thcse four networks. 

V 7  l h e  dual network rule wah originally adopted over sixty years ago and flatly prohibited 
a n ,  '.nut! from maintaining more than a single radio network.'" A few years later, the rule was extended 
LO Lcte\ision netborks."8 The Commission believed that an entity that operated more than one network 
mislit prccludr new networks from developing and affi l iating with desirable stations because those 
ii;ition> iiiiplit already be tied up by the  inore powerful network entity. In  addition, the Commission 
C \ ~ J I C S \ C ~  colicern that dual networking could give a network too much market power. The rule was 
tlir.r(.lro-e also intcnded to remove barriers that would inhibit the development o f  new networks, as well to 
s e n :  the Cnrnmission's more general diversity and competition goals:~ 

7lQ 

r i X  Atier Congress. in the 1996 Act. directed the Commission to amend the rule, the 
( .imniksion amended the rule for the first time since it was adopted to permit a broadcast station to 
alliliahe with a network organization that maintains more than one broadcast network unless the multiple 
n<s.n*.ork Loinbination was created by a combination among ABC, CBS, Fox, or NBC, or a combination 
hctwiren one o f  these four networks and LIPN or WB.'" In the Dual Nenuork Order last year, the 
C'imirnisiion further relaxed the rule to permit a "top four" network to merge with or acquire UPN or WB. 
7~hc  C ornrnissiori found that: (I) competition in the national advertising market would not be harmed by  
1181s rule change:. (2) greater vertical integration of the sort contemplated by this rule change was 
p!trritially an efficient, pro-competitivc response to increasing competition in the video market;'4' and (3) 
progriirn diversih would not be harmed because the two combined networks would have strong economic 
i i i c r i i i j v c s  ID dibersify their program offerings.'" We ask for comment whether the relaxation o f  the dual 
i i c twc~d rule has had the effects that we foresaw in the Dual Nelwork Order. 

'1 I 

, i o .  We ask for comment abour whether the present dual network rule i s  necessary in the 
publiL iiitercst as the result of competition. Does i t  promote the goals we set forth above - diversity, 
conipetition. and localism? l f the  rule serves some of our purposes and dissewes others, does the balance 
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' 1 1 ,  ~ I l C c t s  argue tor keeping, revising. or aholishing the rule? In the following paragraphs, we explore 
t l le\c qiic>tiotis iii inore detail 

I .  Diversity 

a. Program Divers i t j  

'60. In the D u d  Kelwurk Order. the Commission found that program diversity at the national 
1, V C I  ~ r ~ ~ ~ i l d  not likely be harmed by the combination of-an emerging network ( ; .e . ,  UPN or WB) with one 
0: t l i ?  Ioiir inajor networks. IHie Commission found i t  l ikely that their common owner would have strong 
m L v i i 1 i \ c s  IO produce a diverse schedulc of programming for each set o f  local T V  outlets in the same 
t i !arbct .~ Alter the D u d  h'e/work Ordcr.  Viacom. parent o f  CBS, acquired UPN."' Has the 
C ,lt;iiiii\\ion's cxpectation proved correct? We also seek comment on the effect that consolidation 
hi,t\\eeii and ainong top four networks likely u,ould have on program diversity. Additionally, we seek 
' ~ , ) i ~~nw i ;  on whether. and il' sci I I D M . .  the increased competition that television stations face from cable 
ii:l\\(,rh% and oilier media affects the diversit! o f  programming on al l  national program networks. 

, ? ,  

b. Viewpoint Diversity 

6 I .  With regpect 10 the combination o f  two or more top four networks, we see several 
p,itcntinl viewpoint diversity issues. The f i rs t  i s  the loss of an independently owned and produced local 
i i i ' u v i a i t  i t i  cities where the two networks each own local television ~tat ions. '~'  We seek comment on the 
t inpa~t ~rl'such a developmenl on viewpoilit diversity. Even if we were to eliminate the dual network rule 
emi r i rc i~ .  that does not inecessaril) mean that the merged company could actually own al l  the stations 
lire,, tr~u,ly owned by the IMO n e t w o r k  The local TV ownership rule could l imit the degree to which one 
elitit). iirclnding a network. could ow11 inultiple TV stations in one market. assuming we retain that 
riilc We sceb comment oti whether we should address the loss o f  an independent local newscast as a 
rcsiilt 01 3 combination o f  two or more a i  tlic four major networks i n  the dual network rule, it1 the local 
I L' ownership rule. or in some altcrnative new rule. 

, J -  

i62. The second possible vic\rpoint diversity concern relating to  the elimination o f  the dual 
!tctivorl. rule is the potential loss of one or inore independent national television news operations. The 
iiriiiinr? hcus  o t  iietworks' national n e w  operations appears to be on the nightly newscasts by ABC, 
1% E I \ ~  a i d  NBC We ask for comment, in light o f  other sources o f  news and current public affairs. 
tl hrtlier the  loss of onc or more of those n ig l~ t l y  newscasts as an independent source o f  news would 
,igtiiiicantly reduce sources o f  news and current affairs and thus injure the public interest. Should the fact 
t l la i  the national broadcast networks alone reach virtually all households in the country affect our 
' inal>>i5" Would a reduction i n  the number or independently-owned national television networks give the 

. ' i i /  .II : I I 3 I . l I 3 7  
' < / ! ~ , ~ ' h d d e r s  01 CD,S C ' w p  und I ioco~71, inc.. ,/or TrunsJer oj Convol of CBS Ci>rporalion and Cerrain 

?~Ib\&,t~,e.v. L~cprr,cecr o/'K( 'RS-TV. 1.o~ 4n~t4e, \ .  C.4, er u/.. I j FCC Rcd 8230 (2000). 

"' 111 thc  lluul .\;rrrwk Order. we found that eliminating the emerging network portion of the rule would not 
~ d ~ ~ r ~ e l ~  affccr the provi3ion 0 1 '  news aiid public affairs programming because emerging networks typically do not 
. irr! i o u  news and puhlic affairs programming We noted statements of Viacom that emerging networks have not 
'.:I heen in 3 position to absorb the hll costs of developing news depanments offering regularly scheduled news 
!i'o:.r.iinruing Tllus. we concluded, a combination o f a  top four network and an emerging network would nor cause 
1 rc 'c luc i i tm (I(  diversit} in news or public affairs programming. D u d  Notuork Order, 16 FCC Rcd at I 1  131-32, 7 
: *~ 

j 0 8  CLdnlple, i t  a networh owncd thc maximum number of stations in any market, our local TV ownership rule 
'8 ot:Id prohibit i t  from purchasing a station owned by another network in the market. 
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ireniaming net\%orks undue power and influence, such as during national elections? 

i6;. rhird. in the h i d  Nelwoi-k Order, we noted evidence in the record trom Network 
\f‘liliatcd Stations Alliance (“NASA”) that eliminating the dual network prohibition against combinations 

~1~ I U C  ot the top four major networks would increase the networks’ economic leverage over their 
.Ift i l iate, ’” NASA stated that the big four broadcast networks sti l l  had by far the largest concentration of 
. ie\b2ri and economic power. undiminislird by new media and audience fragmentations. We seek 
tommeint on how the combination of two top four networks would affcct the balance of-negotiating power 
telv.cei> networks and alfected affiliates. Commenters should identify with precision how any such 
k v m p  affect5 vieujpoint diversit) in terms o f  program selection. We also seek comment on whether 
.oi:ihinntions o f  major networks would affect the quantity or quality o f  diverse viewpoints on the merged 
Loinpan\’s owned and operated stations. Are there other factors or policy goals we should consider in 
~~k lc rm i i i i ng  whether to retain, modify or eliminate the dual network rule‘? 

2. Competition 

I64 ~ l h e  Dud ,hefwork Order did not resolve whether the dual network rule should be 
~ l i i i ~ i i i n i c d . ~ ~ ’ ’  Wc did note. however. t h a  commenters were divided on whether a merger o f  two major 
i:etL\*>rh\ would creatc or enhance market power.”“ Some commenters pointcd to new broadcast and 
i?oti-broadcast competitors and argued that n merger of two major networks would not unduly affect the 
1 . ~ ~ 1  of diversity and competition. Other commenters argued that major networks continue to have 
viwkct power and rclaxation o f  the rule would have an adverse impact on competition. We invite updates 
VI’ thest. aryuments. We also seek comment on whether the dual network rule promotes or retards 
):in:>\ atirin. 

165. It1 the D u d  Network Ordei-. we found that the merger of an emerging network and a 
~-iaIor network may benefit viewers and advertisers by lowering the risk associated with the creation o f  
l i e n  nctwork programming bq giving one company a larger potential audience for the programming 
produced by the network.’” This spreads thc fixed costs o f  program creation over a larger number o f  
\ ie’&*.t:r.. thereby lowering the per-viewer cost of producing the programming. I f  there are potential 
t.ffcieniies o f  eliminating the rule for emerging networks, as we concluded last year, w i l l  comparablc 
crtiicicncies accrue if t\*o or inore top four networks were permitted to merge? 

166 In  the D u d  !Vetwork Order. we found that the combination o f  an emerging network and 
of t l ie  four ma-jor networks would not harm the national television advertising market because the two 

iictworhs would compete in different strategic groups.’” We now seek comment on the effect of mergers 
a m o n g  tlie four major networks on the program production market. If the four major networks constitute 
R $Iratepic group within the national advertising market, do they also operate as a strategic group within 
h e  program production market? Wc seek comment on how competition in the program production 
ii ial-ket and program diversity would be affected, if at  all, by a merger among two or more of  the four 
niajor nctworkr. 

.- ~ ___ 
, h l i  V e i ~ ~ r k  Order. 16 FCC Rcd at I I 126. 7 2 8 .  The Commission did not address the arguments because the 1 ,i 

I ~ S U C  ot ?liminating the dual network rule in ils entirety was not before the Commission ar that point. 

- ‘ I  i:i at i I I 26-27 .729  (“The questions presented in the Norice relared solely 10 the emerging nehvorks portion O f  
!!IC dual network ru le ;  the question of eliminating the rule in i t s  entirety was not squarely presented to this 
C oilmiishion for review. Therefore, we wi l l  not address that  issue in  this proceeding.”) (footnote omitted). 

’ ’  i , i  a i  I I l?j-?7,yq 26-29 

, ,  
k l c  a\h whether examination ofadvertising compclition is, or should be, relevant to our analysis ofthe ownership 

IIIIC. I O  +ction IL’ofthis Noiice. 
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67. Wc are also concerned with the impact that the dual network rule may have oil innovation 
i t   lit i i r d i a  i iar letplacr. Does our current rule promote innovation’? Would relaxation o f  the dual 
i i c . t \ \ cd ,  rule increase incentives to provide innovative broadcast programming or new broadcast-based 
t rc l i i i tk~qies or services’’ Examples o t  innovations that have bccn withheld from the media marketplace 
ti.. ,I direct result o f the dual network rule would be particularly useful to our competitive analysis. 

3. Localism 

68 The D u d  ,Yc/work Order did not address localism as a policy goal per . ye .  I t  did address 
l ~ ~ ! l i m  in the context of a discussion o f  diversity. Thus, it noted that retention of the then-existing dual 
i i c t l \ ( rk  rule might affect the financial viability of the UPN network. If UPN were no longer viable, then 
~.Lui l t ’  sl;itioiis that had been affiliated \ v i l l i  it might not he able to  survive without the benefits of 
w’f i ; tat ioi i .  That I S .  withoul network-ohtaiiied programming and B recognized brand, the affiliates might 
II.II hc iihlc to wstain the increases in the cost o f  programming that they would have to bear to attract 
I m t e r > .  which could result in the cessation of operations. This could have cascading adverse 
t - , i nqucnces  on diversit? at the local le\el.’” We seek to expand our understanding of the relationship 
hzt.\een localism and the dual network rule. We invite comment as to whether the current rule promotes 
It~cillistn and. it’ so. whether. modification or elimination of the rule would have any effect. We also seck 

% m i i n e i i l  on whether combinations among major networks would affect the quantity or quality of local 
t i c \& \  prtwided by the merged company’., owned and operated stations. Are there any other factors we 
~ , i i w l ~ l  <,:msider i n  determining whether to retain. modify, or eliminate the dual network rule? 

\ 11. .ADMINISTRATIVE MATTERS 

\. Procedurdl Provisions 

I. Notice and Comment  Provisions 

i W  Pursuant lo applicable procedures set forth in Sections 1.415 and 1.419 of the 
oinmission-s rules,”4 interested patties may f i l e  comments on this item on or before 60 days after 

< oiiiinihsion release of the Media Ownership Working Group studies. and reply comments on or before 
00 d a \ ~ \  nfirr Commission relcase o f the  Media Ownership Working Group studies. 

j 70. Parties may submit their comments using the Commission’s Electronic Comment Fil ing 
\y\tein !‘ECFS”) or by t i l ing papcr copies.”’ Comments may be filed as an electronic fi le via the 
liitcriiet at  h~p: i l~ww.fcc.gov/e- t i le iecfs .ht ln l .  Generally, only one copy o f  an electronic submission 
iiiu,t be tiled. I f  multiple docket or rulemaking numbers appear in the caption o f  this proceeding, 
hoirevet, commenters must transmit one electronic copy of the comments to each docket or rulemaking 
tiiiiiiber referenced in the caption. In completing the transmittal screen, commenters should include their 
1,,111 nanie, Postal Service inail ing address. and the applicable docket or rulemaking number. Parties may 
, i l s , ~  ,tihinil an clectronic coiiiment by lnteriirt e-mail. To obtain f i l ing instructions for e-mail comments, 
~iir,tmct:ters should send an e-mail t o  ectsci:lcc.go\, and should include the following words in the body 
, . I _  : I I C  i i , r~s;tge “get forin <your e-mail address>.” A sample form and directions w i l l  he sent in reply. 
\dditioiial information on ECFS is available at  hrtp://~~wwM..fcc.gov/c-lile/ecfs,htmI. 

171 f:itiiigs may also bc seiit by hand or messenger delivery. by commercial overnight 
~ ~ ~ N I ~ I ~ I .  :)r h j  first-class or o\,ernight ( 1 . 5  Postal Service mail (although we continue to  experience delays 

~~ . ~~ 

: h~/ Lenvork fhdw 16 1;CC Kcd.at I 1128-2‘1. 11 33-55 

‘ - , : ( ~ l  K . ~ ~ ~ 1 4 1 5 . 1 4 1 9  

‘,ii( I i“cironii /;/ing u/Doc?rrnrmis i n  Rulemuking Proceeding.$, 63 Fed. Reg. 24 I21 ( 1998) 
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i I ~  rs:csi\ iiig U.S.  Postal Service mail). Panics who choose to t i l e  by paper musr file an original and four 
ctip If rnrrrc than nile docket or rulemaking number appear in the caption of this 
proLeeding. conimenters must submit t w i  additional copies for each additional docket or rulemaking 
ii,.in~her The C'ommissioii.s contractor. Vistronix, Inc., wi l l  receive hand-delivered or messenger- 
~ L I I \ L W ~  paper filings I'or the Commission-z Secretary at 236 Massachusetts Avenue, N.E., Suite 110, 
\\'a4i!npton. D.C. 20001. The filiiig hours a1 this location are 8:OO a.m. to 7:OO p.m. All hand deliveries 
IIIUS,I nc !ield losether with ruhber bands or fhsteners. Any envelopes must be disposed of before entering 
t in )  huiloing. Conimercial obcrnight mail (other than U.S. Postal Service Express Ma i l  and Priority Mai l )  
i i i~i ' ,~ he to 9300 East Hampton Dri\e, Capitol Heights, MD 20743. U . S .  Postal Service first-class 
ii!aiIL I;\press Mail. and Priority Mail should he addressed to 445 12th Street. SW, Washington, D.C. 
' ' { I ! < . :  411 tilings must he addressed to  thc Commission's Secretary, Office of the Secretary, Federal 

O F  each filing. 

miiiiniiiiiicaiions Commission. 

77 .  We also request thal parties send two paper copies o f  each pleading to  Qualex 
1ii1eriiatit.mil. Portals II. 445 12"' Street. S W.. Room CY-B402, Washington, D.C. 20554, relephone 
( . ! ~ ~ ? ) X h ~ , - 2 8 9 3 ,  facsimile (202)863-2898, or email at sualexintir7aol.com Parties must also send one 
<~ iec l rw ic  copy v i a  email. plus eight paper copies o f  their filing, to Linda Senecal, Industry Analysis 
ih isioii. Media Bureau. Federal Communications Commission, 445 12Ih Strect, S.W., Room 2-C438, 
\Va;hingoii, r1.c'. 20551. cmail IsenccaI!&tcc.sov 

2. Ex Parte Provisions 

Because this proceeding involves broad public policy issues, the proceeding w i l l  he 
I ;  c;iied A\ 'permit but disclose.' tor purposes of  the Commission's ex parre rules. See generally 47 C.F.R. 
:: ! Z O O - I  12 16. Ex parw presentations w i l l  he governed by the procedures set forth in Section I . I206 
1 1 ' 1 t i t  ( :imrnissioii's rules applicable to ion-restricted proceedings."6 Should circumstances warrant, this 
piciicetling or any relaied proceeding ma! bc designated as restricted. 

1 7 : ~  

I 74 Parties making oral ~ ~ . x p r r c  presentations are directed to the Commission's statement re- 
cinphasixiny the public's responsihilit) in permit-but-disclose proceedings and are reminded that 
memoranda summarizing the presentatioii m u s t  contain the presentation's substance and not merely l ist 
!lie whlects discussed.'" More than a one or two sentence description o f  the views and arguments 
pwieni rd  IS generally required. See 47 C.1.R.  4 l.l206(b)(2), as revised. Other rules pertaining to oral 
;lid writ tei i  presentarions are sel forth in Section I. I206 (b) as well. 

175 We urge persons submining written ex parre presentarions or summaries o f  oral exparfr 
pre>entations in this proceeding to use ECFS in accordance with the Commission rules. Parties using 
papa c!\ parre submissions must t i le an original and one copy with the Commission's Secretary, Marlene 
1 1 .  h n c h  As applicable. please follow the procedures set forth in the paragraphs above for sending your 
.ubmishion hy mail. or for hand delivery of' your submission io the Commission's filins location in 
do\\  m i w n  Washington. D.C 

176. In addition, we request that parties provide two paper copies of each ex parre submission 
I O  !.)~ialcx International. Portals II, 445 12'" Street. S.W., Room CY-B402, Washington, D.C. 20554, 
~::it.plione (202)863-2893, racsimile (20:)86.:-2898, or email at q(ialexint@al.com. We ask parties to 

. l i i  1 1  p u w  presenlaiion i s  an) communication (spoken or witten) directed to the merits or outcome of a 
/ . i t i t  ccdiiig made to a Commissioner. a Commissioner's assistant, or other decision-making staff member, thai, i f  
. . r i '~c i i .  I \  not served on other pmieb IO flir procccding or. i f  oral, is made without an opportunity for a l l  panics to be 

1 i r , c i ! L  

0 

17C F.R 5 1.1201. 
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\ C : ~ L L  .im electronic copy v i a  email, p lub  one paper copy of each K X  parte submission, to ( 1 )  Linda 
SL ticiid Iiidustr! Analqsi\ [Iivision. Media Bureau, Federal Coinmunications Commission, 445 12"' 
S [ x  I. i a'.. Koorn 2-CJ38. Washington. r).(' 20554, email Iseneca@fcc.pov : and (2) Mania Baghdadi, 
lii.~lu,iiq \nalysis Division. Media Bureau. Federal Communications Commission, 445 12Ih Street, S.W.. 
kimii  L ~ ~ t  '267. Washington. U.C. 20551. email Ebs$hdadf8lcc.<ov. 

7 5  , This document is available i n  alternative formats (computer diskette, large print, audio 
rsL(1.d :mid Braille). Pcrscina with disabilitiei who need documents in these fomats may contact Brian 
\l!lliii a! ,20?)4 I X-7426 (voicc). (?O?)JIX-7365 (TTY). or via cmail at btnilliniir?fcc.pov. 

7X The Media I3urcau contacts liir this proceeding are Paul Gallant, (202)418-2380, and 
[ I ~ ~ l v ~ i  Sabourin. (202)418-2330. Press inquiries should be directed to Michelle Russo at (202)418-2358 
( , m b i ~ i .  1107)418-7365 (TTY)  or(X88)835-5327 (TTY). 

H. Initial Regulator? Flexibilit? Analysis 

179 A s  required by the Regiilarory Flcxibil i ty thc Commission has prepared an  
II!III,I~ Kegulator? Flexibilit> Analy\is ("[KFA") o f  the possible significant economic impact on a 
si2b.iant!al nilinher o t  small entitic5 of  tlir proposals addressed in this Nolice. The IRFA i s  set 
l i  nli 111 Appendix A .  Written public cuinnients are requesred on the IRFA. These comments must 
tv t i ied i n  accordance wi lh  the w n e  fi l ing deadlines for comments on this Norice, and they 
~ h i k  liCi\c a reparate and distinct headinp designating them as responses to the IRFA. 

\ I l l .  OKDERING CLAllSES 

180. IT IS ORL)F,KED that, pursuant to sections I. ?(a), 4(i), 303, 307, 309, and 310 of the 
.u,lniuilication> Act 01- 1954. as amcnded. 47 I1.S.C. $ 6  151,  152(a), 154(i), 303, 307, 309, and 3 IO, and 

\ c i t i m  ?02(li) 01' the lelecommunicatian!, Act of 1996. this Notice of Proposed Rulemaking is 
.'I vc )I'~l !~ D. 

, S I .  I T  IS f I ~ ! R 7 H E R  OKDERED that the Commission's Consumer and Governmental 
?ft,rir\ Ijureau, Reference Intormation Ccntcr. SHALL SEND a copy of this Nurice. including the init ial 
Key lator )  Flcxibility Analysis. 19 the C'hief Counsel for Advocacy of the Small Business 
~.dinini,iration. 

FEDERAL COMMUNlCATlONS COMMlSSlON - ( ,  , .  

Marlene H. Dortch 
Secretary 
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APPENDIX A 

In i t ia l  Regulatory Flexibi l i ty Act 

%,5 rq i i i rcd  b) the Kegtilatop Flexibility Act (“RFA”),”9 the Commission has prepared this Init ial 
k:e.ulati ir~ t’lexihility Analysis (“IRFA”) o t  the possible significant economic impact on small entities hy 
: ! I C  polit.ie> and rules proposed in this Notice or Proposed Rulemaking (“Norice”), provided in sections 
I,$’. \ iiiid V I  01‘ the item. Written public comments are requested on this IRFA. Comments must be 
Ic l r j i r l t i ed  3 s  responses 10 tlie I K t A  and niust be filed hy the deadlines for comments on the Norice. The 
1 oinini\.;ion w i l l  send a copy of the Vorrcc. including this IRFA, to the Chief Counsel for Advocacy of 
:lie 4milll Business Administration (‘SBA“).’“” I n  addition, the Norice and the IRFA (or summaries 
!i it.:ec>fi w i l l  he publishcd in the F-rdcral Register.?“ 

\. 

\ectIcm ?07(h) uf the Telecommunications Act o f  1996 (“I 996 Act”) requires the Commission to review 
~ l l  > I  it\ broadcasl ownership rules everq two years commencing in 1998, and to  determine whether any 
, : t  iht‘sc ruks  are necessary in the public interest as the result ofcompetition. The 1996 Act also requires 
i l le ( onimission to repeal or modify an) regulation it determines to be no longer in the public interest. A t  
ilic !inir these ownership rules were adopted, tlierc were fewer local media outlets and fewer types of 
xielllit tlian there are today. The ownership rules in their current form therefore may need revision to 
c . i i \ i t i .e  !liar they accuratel) rcflcct current media marketplace conditions. The goal o f  this proceeding i s  to 
> ~ ) l i c i :  ioinmcnt on the modification of the sub.jcct policies and rules. 

III iIii\ , \ o i i c e .  w e  seek comment on hoth “local” and “national” ownership rules. The local rules are the 
! I U  T\’ multiple ownership rule and the radio/” cross-ownership rule. The national ownership rules 
:ire the national TV multiple ownership rule and the dual network rule. ‘These four rules are descrihed in 
Leiticin- V and V I  01- this .l’olice. Addirioiially. open proceedings concerning the newspaper/broadcast 
~ross-o-nership rule and the local radio owncrship rule are incorporated into this proceeding. 

‘YL t ion !02(h) of the I996 ‘Telecommunications act directs the Commission to re-examine its broadcast 
i n i i e r ~ l i i p  rules every two years and either repeal. retain or modify them. Additionally, two recent court 
dcLls~on, by the U.S. Court of Appeals for the District of Columbia Circuit state that section 202(h) 
carries with it a presumption in favor o f  repealing or modifying the ownership rules. I n  the Fox 

case. discussed in Section II o f  thu item, the court vacated the cable/hroadcast cross-ownership 
rlilC ,ind remanded for furiher consideration the Commission’s decision i n  i ts 1998 biennial review to 
r*t;iln then national TV multiple ownership rule. I n  the Sincluir case, discussed in Section I1 o f  the item, 
tile u m c  court invalidated the Commission’s definition of “voices” under the local TV ownership rule, 
.iatlng the Cornmission had failed to.justify i t? decision to include only TV broadcast stations as voices. 

111 llpht , > f  the mandate in section ?03(h) and these recent court decisions, tlie Commission seeks comment 
!roll1 parties concerning ownership rules discussed in the Norice. The Commission believes that a broad 
I,III<~ i,;’ comments must bc rcceived to ensure we fulfil l our mandate to further the public interest. 
,.mwnrcnze and necesit) 

Weed for, and Objectives of, the Proposed Rules 

~ ~ - 
, \ . . .  

, ,  
- :! S C- 9 603. The RFA.  TCC 5 US c‘. $ 601 er ,re4 . has been amended by the Small Business Regulatory 

1 111 irmmiriil I’alrness Act of- 1996 (“SBREFA.’). Pub. L. No. 104-111, 1 I O  Stat. 847 (1996). 

” LI 5 “ . S . C  $ 6fJ3(a) 
‘ , i  , ,  

L ’ I  liJ 
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\L. e :lie i q u i r e d  under thc Regulatory Flexibility Act to  demonstrate a flexible and responsive awareness 
1 1 1  1ht.  interests o f  small business enti t ies that are subject to the rules under review in this Norice. 
\cloidit igl>. w e  solicit comment from al l  small businesses entities, including minority-owned and 

u wnen-o\*.ned small husinesses. We cspccially solicit comment on whether, and if so, how. tlie 
ri.ir!iciiliir interests o f  these smal l  businesses may he affected by the rules. 

It. Legal Basis 

! hi-. Vo/icc i s  adopted purwanl to Sections I. ?(a), 4(i), 303, 307, 309, and 310 o f  the Communications 
'.CI 111' 1 9 3  a s  amended. 17 II.S.C. $ 5  15 I. I52(a), l54(i), 303, 307, 309, and 3 IO,  and Section 202(h) of 

! l i t  I clccomtnunications Act of 1996 

( I 

W i l l   ply 

! Iir Kt ' . \  ilirecls agencies to pro\ide a dcscription of, and, where feasible, an estimate of the number o f  
..nnll etitities that may be affected by any proposed rules, if adopted.'6' The RFA generally defines the 
ic'riti ' s i x i l l  entity" as having the same meaning as the terms "small business," "small organization," and 

\ t i ia I l  p\<ernmental entity" undcr Section ~? o f  the Small Business Act."j In  addition, the term "small 
ht isines\" l ias t l ie  same ineaning as the term -'small business concern" under the Small Business Act.'@ A 
m;ill huhii iess concern is one which: ( I )  is independently owned and operated: (2) i s  not dominant in i ts  
I~,eld ,>i .iperation; and (3)  satisfies any additional criteria established by the SBA.'6' 

I I t l i i i  c:.intext. the application o f  h e  statutory definition to television stations is  o f  concern. A n  element 
, : I '  111c definition of  "small business" IS that rhe entity not be dominant in its field o f  operation. We are 
oilable at  this time to define or quantify the criteria that would establish whether a specific television 
i ia l ion I \  dominant iii i t s  field of operation. Accordingly, the estimates that fol low of small businesses lo 
uhtc l i  rules inay apply do nul exclude any television station tiom the definition o f  a small business on 
t i i i .  ba ls  and are therefore over-inclusive to rhat extent. A n  additional element o f  the definition of 
",niall Iiusiness" i s  that the entity must he independently owned and operated. We note that it i s  
icifiiculc at times to a s b e s s  these criteria in the context o f  media entities and our estimates o f  
\lricill businesws to which they apply ina! be over inclusive to this extent. 

Description and Estimate of the Number  of Small Entit ies To Which  the Proposed Rules 

lelevision Broadcasting. 'I he Small Business Administration defines a television broadcasting station 
rna; ha:. no more than $12 ini l l ion in annual receipts as a small business.'6b Television broadcasting 
L otislst, 01- establishmenls primarily engaged in broadcasting images together with sound, including 
liic pri'ducrion or transmission of  visual programming which is broadcast to the public on a 
predeteimined schedule."' Included in thih industry are commercial, religious, educational, and other 

~ - 

'' I I ! \ C \E 603(b)(3) 

' , I  C b O I ( < ]  (incorporaling by reference the definition of-'small business concern" in 15 U.S.C. 5 632). Pursuant 
I i*ic K t A .  the siatutory definition @ f a  small business applies. "unless an agency, after consultation with the Office 
i \ d v w a c y  o f  ihe SEA and atier opponuniry for public comment, establishes one or more definitions of the term 

,: 

L '  h r i  ayproprialc to the activities of rhe agency and publishes the definiiion(s) in the Federal Register." 
,I 

j , ,  

" : t~ I R. ? 121.201 (North American Indusir? Classificalion System ("NA1CS")Code 513120). 

~ ~ i i i ~ i r n i c s  aiid Statlsl ic5 Adrnlnisrrdtlon. Bureau of  Census, U.S. Department of Commerce, 1997 Economic 
' L' I ' \L!s.  ~ u b , j e c t  Serics Source o f  Receipls. Information Section 5 I, App. B at  B-7-8 (2000). 
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t i  IC’> i>ioii >tation 
\ \  Iii-ti produce programming in their own studios.’b9 
~ i ~ ~ ~ l t i c i i t ~  programming are classified under other NAlCS n~mhers .?~”  

\cccvdii)g to Commission staff review of the B IA  Publications, Inc., Master Access Television Analyzer 
I:~t.ihasc on August 22. 2002. about 870 (70%) o f  1.250 commercial televisioli broadcast stations have 
1 3  v t i i i i e \  o f  $I 2 mill ion or l e s  We note. however, that under SBA’s definition. revenues of affiliates that 
x e  iiist tclevisioii station5 should be aggregated with the television station revenues in determining whether 
. i  -5wiei i i  Is  m a l l .  Our csttinate. therefore. likely overstates the number of small entities that might be 
ii!’fc.acd h? any changes to tlie cwnership rules. because tlie revenue figure on which it is  based does not 
i i i i l i ide e’lr aggregate revenues from non-telcvision affiliated companies. 

Natlio Hroadcarting. The SHA defines a radio station that has $6 mill ion or less in annual receipts as a 
\~11:i11 business. According to C‘oinmission s ta f f  review o f  B IA  Publications Inc. Master Access Radio 
~ \ i i ; i l > x  Database on August 12. 1002. about 10,800 (96%) o f  11,320 commercial radio stations have 
i ~ v c i i l i e  if $6 mill ion or less. We note. Iiowever, that many radio stations are affiliated with much larger 
L,)rprations with inuch higher revenuc. Our estimate, therefore, likely overstates the number of small 
c‘iitities that might be affected by any changes to the ownership 

(‘ahlc and Other  Program Distribution. The SBA has developed a small business size standard 
1: mr u h l e  aiid other program distribution services, which includes all such companies generating 
$ ! ?  5 mill ion o r  lcss in revenue an nu all^."' This category includes, among others, cable operators. 
‘(irvci broadcast satellite (-‘DBS”) serbiice5. home satellite dish (“HSD’) services, multipoint 
~ I i i i i ~~hu t ro i i  ser\Jices (“MDS”). multicliaiinel multipoint distribution service (“MMDS”), Instructional 
I e l ~ v i s i ~ ~ i  Fixed Service (“ITFS”). local multipoint distribution service (“LMDS”), satellite master 
;iiitcnna television (“SMATV“) systems. and open video systems (“OVS”). According to the Census 
I iu icau  data. there are 1 3 1  I total cable and other pay television service firms that operate 
iliriiuehout the year o f  which 1.180 have less than $10 mill ion in revenue.”‘ We address below 
KIC? <er\ ice individually to provide a more precise estimate of small entities. 

‘” Also included are estahlirhments primarily engaged in television broadcasting and 
Separate establishments primarily engaged in 

? - I  

~ 

i,/ .SLL, Executive Office of the President, Office of Management and Budget, Standard Industrial Classification * I )  

Z l a i u d  ( 1987) at 283, which drscribss “Television Broadcasting Stations (SIC Code 4833)” as: 

::.stablishmenrs primarily enzaged in broadcasting visual programs by television to the public, 
‘xcspi cable and other pay television services. Included in this industry are commercial, religious, 
,.ditcational and other television stations. Also included here are establishments primarily engaged 
,n televizion broadcasting and which produce taped television program materials. 

2 . b C ’ ;  I. odc i13120, by it, terms. supercedes the former SIC Code 4833, but incorporates the foregoing inclusive 
.J;iiniiioi~#s of different types of television station, See Economics and Statistics Administration, Bureau of Census. 
I 5 Ikpanment of Commerce. 1997 Economic Census, Subject Series - Source of Receipts. Information Section 

1 con,mics and Statistics Administration. Bureau of Census, U.S. Department of Commerce. 1997 Economic 

” %,\IC i Code 5121 10 (Mouon I’icturc and Video Production): NAlCS Code 512120 (Motion Picture and Video 
ilis:rihut~on): NAlCS Code 512191 (Teleproduction and Other Post-Production Services); NAICS Code 512199 

I .  3ttic. hloiion Piiiure and Video Industries). 

I .  qpp H at B-7-8 (2ono). 
‘8 

I < i ,ws .  \uhlcct Serics ~ Source of Receipts. Information Sector 5 I ,  App. B a t  8-7 (2000). 

? 4 l C ~ \  Code 5 1; I I?. 

. , /  

( ! . I < .  .‘ 121.101 (NAICS Codei1>320). rh is NAlCS Codeapplies toallservices listed in  this paragraph. 

‘ : c ~ i i ~ ~ m i c s  and Stalistics Adminibrration. Bureau of Census, U.S. Department of Commerce, 1997 Economic 
r:i!>u,, W l e c l  Series ~~Establishrneiit and Firm Size. Information Sector 51, Table 4 at 50 (2000). The amount of 

\I I ( i  1111111~m was used to estimate the number ofsmall business firms because rhe relevant Census categories stopped 
(continued .... j 
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Cable Operators. The Commission has developed, with SBA's approval, our own definition o f  a small 
uhk ~ ~ ' v c m  operator for the purposes of rate regulation. Under the Commission's rules. a "small cable 
co'riraii! " i\ one serving fcber than 400.000 subscribers na t i~nw ide . "~  We last estimated that there 
w r e  I 4:iq cahle operators that qualified as small cable companies."6 Since then, some o f  those 
cobnpatiic\ m a y  ha\e grown to serve ovcr 400.000 subscribers. and others may have been involved in 
m,iiisicti(.ws that caused them to be combined with other cable operators. Consequently, we estimate that 
them itre fewer than 1.439 small entity cable system operators that may be affected by the decisions 
ad.)prd iii this Norice. 

1 ' I C  C oirrmuriications Acl. a i  amendcd. also contains a size standard for a small cable system operator, 
~ l i t i l i  15 "a cable operator that, directl) or through an  affiliate, serves in the aggregate fewer than 1% o f  
al l  h i ihwibcr> in the IJniLed States and is not affiliated with any entity or entities whose gross annual 
re'.eiiiits in the aggregate r.\ceed $2S0,000.000."~" The Commission has determined that there are 
6P.500.01~0 suhscribers in the United States. Therefore, an operator serving fewer than 685,000 
srihsmbrrs s h a l l  be deemed a smal l  operator i f  i t s  annual revenues, when combined with the total annual 
r r re~~uc.s  of a l l  o1its affiliates, do not excced $250 mil l ion in the aggregate."' Based on available data, 
w I  find That the number of cable operators serving 685,000 subscribers or less totals approximately 
I .  151) Although it seems ceflain that some of these cable system operators are affiliated with entities 
W I ~ O W  gross annual revenues exceed $250,000.000, we are unable at this time to estimate with greater 
precssion the number o f  cable system operators that would qualify as small cable operators under the 
dcliii irion iii the Communications Acl. 

Dt16 Srrvicc. Because DBS providcs Subscription services, DES fa l ls  within the SBA-recognized 
dctiiittior, of cable and other program distribution services.2s0 This definition provides that a small 
WIII! i s  OIIC with $12.5 mil l ion or lcs) in annual receipts.jR' TheCommission, however, does not 
C~II ICCI  iiiinual revenue data for DBS and, thcrefore, i s  unable to ascertain the number o f  small 
D I 3 \  liccnbees that could be impacted by these proposed rules. DBS service requires a great 
iiiverlincnt of capital for operation, and N e  acknowledge, despite the absence o f  specific data on 
this point. that there are entrants in this lield that may not yet have generated $12.5 mil l ion in 
a i m t a r  receipts. and therefore ma! hc calegorized as a small business, if independently owned 
aiid upe~atrt l .  

Home Satellite Dish ("HSD") Service. Because HSD provides subscription services. HSD falls 
\*. Ithw rhe SRA-recognized definition of cable and other program distribution services.'*' This 

( cciniinued from previous pagc) 
i i i  90.991) 999 and began at $10.000.000. No category for $12.5 million existed. Thus, the number i s  as accurate as 
I! IS piwrblc to calculate with rhe abailable inlormation. 

i 7  :~. 1 .R $ 76 OUt(e ) .  I ~ h e  ('ommibsion developed this definirion based on i ts  dereminarions that a small 
c,ihie ;yen ,  operator is  one with annual revenues of $100 million or less. Sirih Repurr and Order and 
!:!?I wili , ' )der  oti Rt.considwarron, I O  FCC Rcd 1393 (1995). 

~ ' ,  

~ .~ ~ ~~ - 

'' Paul hagan Associates, Inc.. C ~ l 1 l . I ~  ~ I V  INVI SrOK, Feb. 29, 1996 (based on figures Cor Dec. 30, 19%). 

3 7 ! I  \~C' .S %I<(m)(?), 

' Priit l  hagan Associates, Inc~. C A M  li 1 V I I \ V I ~ S I O R ,  Feb. 29. 1996 (based on figures for Dec. 30, 1995) 
,. , 

i :<:k R g 121.201 (NAICSCode513220). 

/ I  
', I 

'~ i,/ 
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dctiiii i ioii provides that a small entity i s  one with $12.5 mil l ion or less in annual receipts.'83 The 
iii.trkei ttir HSD service is  diff icult to quantify. Indeed, thc service itself bears little resemblance 
t(' oth6r MVPDs. HSD owners have acceu to more than 265 channels of programming placed 
131. ' biirid satellires by programmers for receipt and distribution by MVPDs, of which I 1 5  
i l i i i i i t i c l ~  are scrambled and approximatel? I50 are unscrambled.'R4 HSD owners can watch 
III:,~ irainhled channels without paying a >Libscription fee. T o  receive scrambled channels, however, 
ai: IISD owner must purchase an integrated receiver-decoder from an equipment dealer and pay a 
s u b ~ c i ~ p ~ i o n  fee to an HSI) programming package. Thus, HSD users include: (I) viewers who 
w h s c r i t x  I(> a packaged programming service, which affords them access to most of the same 
pi~r:ramrtiing provided to subscribers of other MVPDs; (2) viewers who receive only non- 
w b w  iplion proyramming: and ( 3 )  viewerr who receive satellite programming services illegally 
M i t l i o i i~  >ubscrihing. Bccause scrambled packages of programming are most specifically intended ,. s ~ r  ,. m a i l  consumers. tlicsc are the servicci most relevant to this discussion.'85 

Mul t ipo int  Distr ibution Sewice ("MDS"), Mul t ichannel  Mu l t ipo in t  Dis t r ibut ion Service 
(.'blMUS"), Instructional Television Fixed Service ("ITFS") and Local  Mu l t i po in t  Dis t r ibut ion 
Scv-vice (.'LMDS"). MMDS systems. often referred to as "wireless cable." transmit video programming 
I. si i tmrtbcr5 using the microwave frequencies o f  the MDS and ITFS.2Rh LMDS i s  a fixed broadband 
p f  ~ ~ ~ ; ~ - i o - r n u l t i p ~ r i i i t  microwave service that provides for two-way video telecommunications.- 

11 c&)iinc;tion with the 1996 MDS auction. the Commission defined small businesses as entities that had 
i t ~ i  :iilniial averafe gross revenues of less than $40 mil l ion in the previous three calendar years.'** This 
dcli i i i t ioi i o f a  small cnlity in the context of MDS auctions has been approved by the SBA."9 The MDS 
:INICIII)I~~ rewlted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas 
( B I A I ) ~  Of tlie 67 auciion winners, 61 met the definition of a small business. MDS also includes 
Ii;ens;e.. of Stations authorized prior to tlie auction. As noted. the SBA has developed a definition of 
s ina l l  eniities for pay television services. which includes al l  such companies generating $12.5 mil l ion or 
L si iii ;innuat receipts.- This definition includes multipoint distribution services, and thus applies lo  
hlDS licensees and wireless cable operators that did not participate in the MDS auction. Information 
:~i,a,l;ibIe to us indicates that there are approximately 850 of these licensees and operators that do not 
gcnc.r;itt revenuc in excess o f  $1  2.5 mil l ion annually. Therefore, for purposes of the IRFA, we find that 
rlrere a r t  approximately 850 small MDS providers as defined by the SBA and the Commission's auction 
r ' i l t s  

' 8 1  

',IO 

r I l (  4 H i \  definition of small entities for cable and other program distribution services. which includes 
,:IL~I ainpanies generating % I  2 . 5  mill ion iii annual receipts. seems reasonably applicable to ITFS: 

" is/ 

'9 I 

~ ~ ~~ ~~~ ~- 

I n n i ~ ~ . i  -Is.\csn~eni 01 rhe .Sroru.c ff ('ornpeiirion in Marker,y for /he Delivey of Via'eii Pro~rumming, 12 , I  

I (.-( KLCI 4>58, 4>85 (1996). 

" t j / ~  dl .iixs 
,,/, 

~ / / / c d n ~ e , ~ i  q Purrs 2 /  unil 74 o/ 1/12 C'onimir,vion ' ,s Rules with Regard ro Filing Procedures in rhe Mullipoinl 
/ ~ i . ~ ! r i h , , i ~ , m  Sen.ice and in rhc In.vlrucrionul Teicvision Fired Service and Irnplemen/alion ofSt.cl!on 3090) ofthe 
' ' , , , , , , , , I , I I : ~ . ' , ~ , , ~ I ~ , S  . k r  ~ Cimipcii~rve Bidding I O  JCC Rcd 9589, 9593 ( 1  995)( "ITFS Order'). 

\',!<, / . t>c'ul Mitl~ipi~inr Drsrrrhzirion Senwc,.  I2 FCC Rcd 12545 (1997)( "LMDS Order')  

'.::('I R :2196I(b)( l ) .  
' ,  

J L G  /)!,If Ordc,r. 10 FCC Rcd ai 95x9 
" 

: C I  R $ 12'1.201 (NAICSCode513220). 
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T i w c  Arc presently 2.032 ITFS licenses. A l l  but 100 of  these licenses are held by educational institutions. 
I.cIucaliiiiial iiistitutions are included in the definition of- a small business.”’ However, we do not 
CWII~CI aiinual revenue data li)r ITFS licensees, and are not able to ascertain how many o f  the 
1110 irrwcdircational licensees would be categorized as small under the SBA definition. Thus, we 
tCi l tz i t ivelk conclude that at least 1.932 licensees are small businesses. 

.4Idirioirally. the auction o f  the 1.030 I.MDS licenses began on February 18, 1998. and closed on March 
2. 9% l h e  Commission defined “small entity” for L M D S  licenses as an entity that has average gross 
re \  e)i t ie\ o f  less than $40 i i i i l l ioi i  in the h e r  previous calendar years.”” A n  additional classification for 
‘ ‘%cr \  r n i d l l  business” was added and is defined as an entity that, together with i ts aftiliates, has average 
gi<ihy reienues of not inore than $15 nrilliun for the preceding calendar years.’”‘ These regulations 
diliiiiiig “small entity” in  the context of L M D S  auctions have been approved by the SBA.“” There were 
9’. u inning bidders that qualilied as small entities in the L M D S  auctions. A total of 93 small and very 
;ilia11 l i t i \ i i r r ss  bidders won approximately 277 A Block licenses and 387 B Block licenses. On March 27. 
I‘JW the Commission re-auctioned 161 licenses: there were 40 winning bidders. Based on this 
ititbl-mation. wc concludc that the number of-small LMDS licenses w i l l  include the 93 winning bidders in 
lhc !irst wct ion and the 40 winning bidders in the re-auction, for a total o f  133 small entity L M D S  
pro\  i c le i  3s defined by the SBPI and the Commission’s auction rules. 

I!’ SIIIII, tirere are approximately a total o f  2.000 MDSiMMDSiLMDS stations currently licensed. Of the 
al*pri,xiinate total of 2,000 stations, we estimate that there are 1,595 MDS/MMUS/LMDS providers that 
a i ?  L-mall businesses as deemed by the SBA and the Commission‘s auction rules. 

5;itellite Master  Antenna Television ( “SMATV”)  Systems. The SBA definition o f  small entities tor 
cable and other program distribution semiccs includes S M A T V  services and, thus, small entities are 
drf i i~ed as al l  such companies generating $12.5 mil l ion or less in annual receipts.’y6 Industry 
sl.urces ehtimate that approximately 5.100 SMATV operators were providing service as o f  
I k c c i i i b ~ r  1995.’” Other estimates indicate that SMATV operators serve approximately 1.5 mil l ion 
rr,identi;il subscribers as of July 2001.” The best available estimates indicate that the largest 
SM!\TV operators sewe between 15,000 and 55.000 subscribers each. Most S M A T V  operators serve 
aliprosiniately 3.000-4.000 customers. Because these operators are not rate regulated, they are not 
required to t i l e  financial data with the Commission. Furthermore, we are not aware o f  any privately 
piihli.;hrd linancral information regarding these operators. Based on the estimated number o f  operators 
aiid the cstimared number of units served hy the largest ten SMATVs, we believe that a substantial 
niimher ,,f S M A T V  operator5 qualify as m a l l  entities. 

~~ ~~ ~ ~ ~ ~. .~ ~ 

-,, S I 3 K t ~ ~ t  A also applies to noiiprotit orpanizations and governmental organizations such as cities, counties, towns, 
t ~ , ~ w 4 ! 1 p ~ ,  villages. school districts. or spccial districts. with populations of less than 50,000. 5 U.S.C. $ 601 (5) .  

.\:,. /..lfD,S Order, 12 FCC Kcd at 4403-4 

~ ! , I  

,)ii ! Cfler 10 Daniel Phythyon. Chic< Wireless Telecommunications Bureau (FCC) from A. Alvarer. 
A In  ir i istraror SBA (January 6, 1998). 
1 ,, : L~ 1 R S 121.?0I (NAICS Code Sl3ZZOI. 

,kt 7 I ? ~ r d A i i n ~ l  Repor/. I I’CC Kcd a i  4403.4 

61 



Federal Communications Commission FCC 02-249 

Oprn Video Systems ("OVS''). Hecause OVS operators provide subscription services,""' OVS falls 
u ithii! Il:c SBA-recoynized definition o f  cable and other program distribution services.3no This definition 
p~o,..ide!- that a small entit! is one with $12.5 mil l ion or less in annual receipts.'" The 
( ~ ) f ! i i ~ i i ~ ~ i i m  ha.$ certified 25 O V S  operators with some now providing service. Affiliates o f  Residential 

~ ~ i ~ i m ~ i i i c a ~ i n n ~  Network. Inc ("RC'N") received approval to operate OVS systems in New York 
i t> .  Hoston. Washington. 11.C. and other areas. RCN has sufficient revenues to assure us that 

the! dit not qual ih as small business entities. Litt le financial information is available for the 
i1thL.r ciitities authorired to provide OVS that are not yet operational. Given that other entities have 
I K C ! I  .iuiliorired to provide O V S  service but liave not yet begun to generate revenues, we conclude that at 
Ita:,[ m i l e  o f the  OVS operators qualify as small entities. 

[)ail) newspapers. The SBA delines a uewspaper publisher with less than 500 employees as a small 
hisgric.5< lo' .According to the I997 Economic Census, 8,620 of 8758 newspaper publishers had less than 
{ ' I O  employees. The data does not distinguish between newspaper publishers that publish daily and 
(IIOW th;d publish less frequently. and thc latter are more l ikely to be small businesses than the former 
I i x l i i i i e  $>I' the greater cxpense to publish daily. The newspaperibroadcast cross-ownership rule applies 
tv l ,  IO daily newspapers. I t  i s  l ikely that not a l l  of the 8,620 small newspaper publishers are affected by 
i l ie  :iirrcnt rule. 

I). 

lL'e aritiiipate that none of the proposals presented in the Nolice wi l l  result in an increase to  the reporting 
mid rccordkeeping requirements of broadcast stations, newspapers, or cable television stations. However, 
oiie alternative available IO the Comniissinn in this M~/Io,ice i s  retention of the current rules. 

k .  
C onsidered 

I h t  KF;\ requires an agency to describe any significant alternatives that i t  has considered in reaching i ts  
proposed approach, which may include the following four alternatives (among others): ( 1 )  the 
c,tablishmenl 01' differing compliance or reporting requirements or timetables that take into account the 
i i 's(wrcei  available to small entities; (7) the clarification, consolidation, or simplification of compliance or 
rcp,inin: requirements under the rule for s ina l l  entities: (3) the use of performance, rather than dcsign, 
\!aildards; and ( 4 )  an exemption from coverage o f  the rule, or any part thereof, for small en t i~ ies . '~~  

\bc are directed under law IO consider alternatives: including alternatives not explicit ly listed above."' 
I hi, Voirce invites commenl on a number of alternatives to  retain, modify, or eliminate the individual 
pv,i~ei.sI~~p rules. The Commission w i l l  a lsn consider additional significant alternatives developed in the 
(r! :c* WI. 

701 

Description of Projected Reporting, Recordkeeping, and Other  Compliance Requirements 

Stcps Taken to Min imize  Significant Impact  on Small  Entities, and Significant Alternatives 
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In !hi> context, wc highlight below certain aspects o f  this Nulolice in which we have asked commenters to 
,1iscus1 alternative means ol' achieving our goals. Parties' discussions o f  alternatives that are in their 
-ubii i i l lcd comments w i l l  be fully considered in our evaluation o f  whether to retain, modify or eliminate 
< ut inietlia owncrship rulcs. 

8 )ui IoL31 ownership rules include the newspaperibroadcast cross-ownership tule. the radioiTV cross- 
: + + r i m h i p  rule. the local radio ownership rule. and the local TV multiple ownership rule. These rules are 
iiitc,rrelatetl. Each is intendcd to foster competition and diversity in the local media marketplace. One 
.ipproacIi under considera~ioii i s  to consider lliese rules collectively and thus adopt a single rule that would 
! . ~ \ I S I  rlivcrsit). competition. and localisni An alternativc option is to retain the current regulatory 
~J~LIIIC i i i  which we apply individual. media-specific local ownership rules. We ask for comment on 
!bo\\ t1c.i to choose among thesc or other alternatives. 

\Vt ask ahout alternative approaches to identifying and weighting "voices" if the Commission adopts 
nL'\\ ' voice" (est. Should thc C'ominission develop a new "voice" test, according weights to different 

<.uilei ikpes. or considering faclors such as audience reach, ownership structure, percentage o f  
prograiiiming or print content devoted to local news. and/or consumer use patterns? Should the 
! 'oininiriion consider an alternative that would count. or not count, certain types o f  media outlets as a 

V(. ICC.")  

It1 i h l s  ~ O / K P .  the Commission explores the underpinnings of three principles underlying the regulation o f  
Ihe hriiadcast industry, namelq diversity. competition and localism. These principles are o f  particular 
impon IC> small entities. Thus. we seek comment to promote on the general advantages and disadvantages 
I 1 !elyii ig on our current ownership rules to promote the public interest versus developing a single local 
c .%iicrship rule or conducting a case-by-case analysis. 

Iii addition 10 seeking to foster the policy goals discussed above, the Commission has historically used the 
k.wiiership rules to foster ownership hy divcrse groups, such as minorities, women and small businesses. 
111 ihc iontext o f  this comprehensive review of  our ownership rules, we invite comment on whether we 
,hould consider such diverse ownership as a goal in this proceeding. If so, how should we accommodate 
t'r ,eel, io foster that goal'? In addition. we invite comment as to  our legal authority to adopt measures to 
Ibisic'r that goal. 

k' .  

NOile 

Fcdcral Rules that May Duplicate, Overlap, or Confl ict With the Proposed Rules 
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CONCURRING STATEMENT OF COMMISSIONER MICHAEL J. COPPS 

' 1 1  O i t ,  iii(i//er of 2002 Birnniul Regulaiori~ h ' e v i e ~  ~~ RcvIew ofihe Commission ',s Broudcasr Ownership 
,?III< Y irnd Orher K u k v  Ailoped Pur.~uminr io  .Sw/ron 202 oifrhe Te/e~.oirrinuir;~a[io,r,~ Ac/  ofIYY6, 

MB Dockel .No. 02-277 
( 'ro.r.r-OM.nt,rshi/i cJ/Bro(rdcns~ Siurions and Newspapers. ME Docker No. 01-235 

I ( r i l t , $  diid Pr,lic,ir.r ( 'onceriiing Mihip/? 0wncr.vhip of Radio Broadcost Stations in Local Markers. 
M B  Dockei N o .  01-31 7 

Ijc7finil ion ($Radio hhrkt~rs. l/lB Llocker N o .  00-2.1.1 

1 .ci  riic begin b> saying that I don't ktiow o f  any issue before the Commission that i s  more fraught 
! \ i t 1  M I ~ I L I ~  consequences for the American people than the media ownership rules. There i s  the 
I ) < I I C  i i i i a l  in the ultimate disposition c ~ f  this k s u e  to remakc our entire media landscape. for better or for 
\\.)r,e ,\.I stakc i s  hov  radio and television arc going to look in the next generation and beyond. A t  stake 
i i ic  )Id and lionored values ot' localism. diversity. competition, and the multiplicity o f  voices and choices 
t1:;tt uiidcrgirds our American democrac) At stake i s  equal opportunity writ large - the opportunity IO 

lhL,at and hc heard; the opportunity to nourish the diversity that makes this country great and which w i l l  
dct~r t i i i i ie  i ts  future; the opportunitj, for jobs and careers in our media industries; and the opportunity to 
ii.uLc t h i \  country as open and diverse and crcative as it can possibly be. 

1 hc Nineties brought l ieu rules permitting increased consolidation in the broadcasting industry, 
o i i  ilrc premise lhat broadcasters needed more flexibility in order to compete effectively. These rules 
ri:i\cd thr  way l o r  tremendous consolidation in the industry - going far beyond, I think, what anyone 
r--,pccted at the time. These changcs created efficiencies that allowed some media companies to operate 
i i io ic  pra,litably and on a scale unimapinahle ,just a few years ago. They may even have kept some 
i<inipanics in business. allowing stations t o  remain on the air when they otherwise might have gone dark. 
Hut the! also raise profound questions of public policy. How far should such combinations be allowed ro 
p'? What ih  their impact on localism. diversity and the availability o f  choices to consumers? Does 
~,.m,oliddtion always. generally or only occasionally serve the interests o f  the citizenry? How do we 
!(idee tlicse things? 

\nswering tlicse and man) other questions requires more than .lust personal impressions or 
p!ii!osophical ideas about gokernment regulation or deregulation. Among other things, i t  demands 
~let;itlzd information on current realities in specific media markets, and far-ranging economic and market 
>iructiire surveys. I t  also compels a look at consumer consumption habits. 1 commend Chairman Powell 
1;Br piifling together a Media Ownership TaA Force to study the many ramifications o f  this issue. But I 
nmilcl L-mpliasiLe that i t 's a lot to stud!. and doing i t  right requires significant resources o f  labor and 
nioi i ry iiiid time. I hopc the Tash Force wi l l  have the resources if needs to conduct studies that mist he 
!mIi \sen broad and Lery deep. Their I hope we might even consider, as a Commission, holding hearings 
lhcrc ,md around the countq. to spcak mith Americans and better gauge what the reality o f  particular 
~>iecli; j  niarkris is. I don't want to  vnre on final rules - and I would be reluctant to vote on final rules - 
iinlc's'; and until I feel comfortable that we have the information and the analysis needed to inform our 
i o t c ~  W e  need as many stakeholders as we can find to take part in this proceeding. I want IO hear more 
t rwn iiiilustrq. froin labor. froin consumers. from academe, from artists and entertainers, from anybody 

I!. bii\ ; l i t  interest and 3 stake. 
15. h<l  ha5 il srahr in  how this is resolred. And 1 t h ink  just about everyone, if he or she slops t0 think aboul 

also want to rinpliasiLe that commeirlers should not feel they have to l imit themselves to the 
~ I J L ' \ I ! O I I >  posed in this i t e m  7he Commission labors under 110 illusion that we have asked every possible 
L j ~ ~ c W o i i  indeed. \re may habe overlooked somc that cry out for response, so 1 urge those who respond to 
i f  1L-h *It c.;'er:' aspect ofthese issues that you deem relevant tO our decision-making process. 



Federal Communications Commission FCC 02-249 

I will concur with this Notice both because it fulfills our statutory mandate to review the 
,)WWshili rules, and because 11 asks somc important questions that should help us to determine whether 
‘ h t  pbhlic mterest continues to be servcd by these rules. However, though I would have preferred to have 
.hi. A o i i i ’ r ~  he B kuly clean slate for our analysis, 1 have some concerns that the timlng and tone of the 
‘ : 0 8 i ( c  Nn,iy lhc seen as prejudging these verk important issues. Indeed, some analysts have already 
,:ol:cl~ided thal the ownership caps and limits are history. Just yesterday, the Precursor Group issued a 
;cIiasc predicting that the result of our review in this proceeding will “likely pennit the convergence, 
‘wr!cdl iiilegration and consol~dation o f  the mcdia sector.” and that “[o]wnership caps and bars on cross 
w ’ i e !  \ h ip  are highly likely to be repealed . . .” At this stage of the process ~~~ in the absence of the hard 
,nl ,miarion we need to make informed decisions and in the absence of any finding that our rules no 
: o i i x  s m e  the public interest - I think such cunclusions are, at the very least, premature. They are also 
, lal iger,u 

i h r  Media Ownership Working Group IS engaged In a number of studies on a variety of media 
:ssiier rclaled to or affected by the ownershlp rules. These have not yet been completed. My preference 

1 6 1  move forward with this review of our ownership rules only after those studles are completed. That 
wo~iI<: ha\c simplified life for our stakeholders and probably saved folks the cost of filing more than one 
\e1 0 1  mniments. However, I helieve the decision to link the comment periods for this Nolice and the 
.tuJie> sniiigates the problem somewhat, and that it will allow commenters to make use of the data that 
:hc utadieh produce before they give us their final input. 

(‘ongrcss’ mandated review of our media ownership rules insists that we only eliminate such 
‘UJL’S i t  doing so I S  in  the “public interest.” Some still argue that “public interest” shouldn’t count for 
lnuih ti-, o u r  owncrship reviews, and that this is Just about picking a number and letting business build up 
i o  l t ie  limii. 1 think this Commission has moved beyond any such narrow approach to the public interest 
.Inti tt.31 nome of us embraces the concept that the public interest means anything other than the traditional 
i.‘oinniimon public interest standard. Thus, under the statute, even after Fox Television, we should 
change wi mcdia ownership mules only if real cvidence demonstrates that the public interest continues to 
be ‘iervtd h y  doing so. And 1 believe that the courts are still amenable to keeping most of our rules, i fwe 
nrc\.ide appropnate justification and evidence to support them. Some observers act as though the court 
l a ,  dc.ctdciJ to be rid of all our rules. They have said nothing of the sort. 

Becausc the stakes here are so incredibly high, it  is far more important that we get this done right 
t l i i l i i  that we get i t  done quickly. I keep coming back to the high stakes involved in what we are doing. 
Suppose fvr ii moment that the Commission decides to remove or significantly change current limits on 
media ownership -. and supposc our decision turns out to be a mistake. How do we put the genie back in 
:he bottle then’ No way. 

Nevertheless, we are laiinched now on this fateful journey. Much hangs in the balance. But if we 
4pprodch rnese proceedings with an open mind. with receptivity on all sides to hard facts and compelling 
cvideiice, 2nd i f  we reach out. really reach out, to stakeholders all across this land, 1 believe the 
I oinmiwim can amve at decisions  hac w’ill serve the public interest and build our own credibility in the 
iirtiie-i. 
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SEPARATE STATEMENT OF COMMISSIONER KEVIN J. MARTIN 
APPROVING IN PART, CONCURRING IN PART 

. .  PC ’002 Hienniul Regulaiov Revieui -- Review of the Commission ‘s Brondcnst Ownership 
Yiiies rind Other Rules Adoped Pursuant to Section 202 of the Telecommunications Act 
J] !YY6. M B  Docket KO. 0:-?77 

l’mldy we begin Ihe 2002 Biennial Rcview of our broadcast ownership regulations. I support this 
Ilnric< ~ .In81 commend the Chairman for his strong leadership in this area. With this action today, we 
ikctn the most comprehensive revie\\ of our broadcast ownership regulations that I believe the 
!, ‘o!.in!iscioii has ever conducted. We r\ill examine the goals our rules are intended to achieve, the current 
:i~aik?:plac: in which they operate, and ~ pursuant to our statutory mandate ~ the extent to which each 
c i ~ l ~  c,iniinues to be “neccssar). in  the public interest as the result of competition.” We also consider 
5lhc~lhcr a *Iifterent regulalory tiamework might better serve the Commission’s policy goals in today’s 
IriarkerplaL;.. While this task will hc challenging. I am hopeful that we will end this process with a clear, 
rea-onccl aiid justified approach to ownership restrictions that will withstand judicial scrutiny. 

I i i i n k  i t  is important to note thal the media landscape has changed dramatically since our 
IN i ier lh ip rules wflere adopted. Our long-standing goals of 
I oiiIpt iiiion, diversity, and localism, however, do not lose their importance with age. These goals remain 
:riItcaI. Rut the import of these goals does not relieve us of our statutory obligation to review our rules. 
i,V(, [hctciore embark on this biennial review to ensure that whatever ownership rules we retain or adopt, 
ihr. h l i i l l  these goals in a manner that reflects Ihe current marketplace. 

Thesr rules are. frankly speaking, old. 

I write separately to express a few concerns. First, I am troubled by the Notice’s articulation of 
the leuil l  standard inherent in section 202(h) of the Telecommunications Act of 1996 (the basis for this 
lvciinial rc\ ien) .  That provision instructs the Commission to review its broadcast ownership rules every 
rwt ’  >cars !o determine whether they are “necessary in the public interest as the result of competition,” 
ani :  tc: “repeal or modify any regulation i t  determines to be no longer in the public interest.”’ This Notice 
‘ti:’ i t < \ > ]  i.omment” on the standard the Commission should apply in determining whether to modify, 

7 q e a i ~  o r  retain our rules pursuant to this prowsion. Yet, the Notice also notes that the “Commission” 
dlrrx!> ariiculated a n  interpretation of thib standard before the D.C. Circuit, arguing in its rehearing 
I jei l l ioi l  111 Fox 7LdrVI3iOl7 thal “necessary in rhe public interest” in $202(h) means merely “useful” or 
“dppropriate.” I believe interpreting 
hxe.sary in the public interest” as meaning merely “in the public interest” inappropnately reads the 
.;riI!c;ll *ord “neccssary” out of the statute. Congress included the term, and I believe we must give it 
‘no:’e iibmificance “Necessary in the public interest” must mean more than “useful” or “appropriate.“ 1 
i)el~e, c th,. term ”necessary” should be read in accordance with its plain meaning to mean something 
:loser io -essential." Accordingly, I concur in the Notice’s discussion of the legal standard of section 

As I have said previously. 1 disagree with this interpretation. 

?(J?(h J 

I aiso would have preferred that this Notice provide more guidance to industries and consumers 
,-cgdnling our direction. For instance, I bellcve we could have provided more guidance on 
‘le\- spaper ‘broadcast cross-ownership. Unlike every other one of our major broadcast ownership 
q u h l i o n s ,  the newspapcrhroadcast cross-ownership rule has not been modified Since its adoption in 
I‘)-’Oa Today, newspapers are treated differently from all other forms of business that disperse 
,nOirriaLion (including broadcast television stations, whrch generally are permitted to combine in large 
.mikc.rs). In shofl. only newspapers remain caught in a 1970s atmosphere. 

~ 
~~ ~ 

‘1 :I~~,iminunicali[,ns Act or 1996, Pub 1~. No. 104-IO4, 110 Stat. 56 (196) 9202(h). 
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I!) lighi of  this history. I would have preferred we go further in explaining our direction with 
resaid ' < I  t h ~  ncwspJpcribroadcast rule. For instance, while there may be disagreement on what steps the 
<~:mi!n:woi~ should take in smaller markets, I believe there is less disagreement regarding whether some 
cti;ir?<c niiglit bc appropriate in the largest markets. T would have preferred to tentatively conclude that 
i o m  ciiansc was warranted. Wc also could have provided some form of interim relief, at least until this 
ri!lei,iakiiip ! s  complete. For example. we could have provided broadcast stations and newspapers the 
samc cip1)ortuniry io combine that two television stations have in the largest markets, as long as a 
i i p  tic JIII t:umher of independent voices remain in the marketplace. 

!Act c,rdingly. for the reasons discussed above, 1 approve in part and concur in part on this Notice. 
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